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FI NAL ORDER AND ORDER OF RENMAND

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly designated Adm nistrative Law Judge, the Honorabl e
Stephen F. Dean, held a formal adm nistrative hearing in the
above-styl ed cases on October 18-22, 1999, in St. Augustine,
Fl ori da.

A.  APPEARANCES

For Petitioner The Sierra d ub:

Pet er Bel nont, Esquire
102 Fareham Pl ace North
St. Petersburg, FL 33701

Deborah Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

For Petitioners/Intervenors Bobby C. Billie and Shannon
Lar sen:
Deborah Andrews, Esquire
11 N. Roscoe Bl vd.
Ponte Vedra Beach, FL 32082

For Respondent St. Johns River Water Managenent District:

Ver oni ka Thi ebach, Esquire
Jenni fer Springfield, Esquire
P. O Box 1429

Pal at ka, FL 32178-1429

For Respondent Hines Interests Limted Partnership:

Marcia Tjoflat, Esquire
Lynne Matson, Esquire
1301 Riverpl ace Bl vd.
Suite 1500
Jacksonvill e, FL 32207

John Metcal f, Esquire
Tom Jenks, Esquire

200 West Forsyth Stree,
Suite 1400
Jacksonvill e, FL 32202

On Decenber 30, 1999, the Honorable Stephen F. Dean
("Adm ni strative LAW Judge" or "ALJ") submtted to the St. Johns
Ri ver Water Managenent District and all other parties to this



proceedi ng a Recomended Order, a copy of which is attached
hereto as Exhibit "A". Petitioners, The Sierra C ub, Bobby C
Billie and Shannon Larsen ("Petitioners"), tinely filed joint
exceptions to the Recormended Order and Respondents, St. Johns
Ri ver Water Managenent District ("District”) and H nes Interests
Limted Partnership ("H nes"), each tinely filed exceptions to
the Recommended Order. Al parties tinely filed responses to
exceptions. This matter then cane before the Governing Board on
February 8, 2000 for final agency action.

B. STATEMENT OF THE | SSUES

This case involves two issues. The first issue in this case
is whether Hines Interests Limted Partnership's application for
an individual environnmental resource permt ("ERP") for a surface
wat er managenent system shoul d be approved pursuant to Chapter
373, Florida Statutes, and Chapters 40C-4 and 40C-42, Florida
Adm ni strative Code. The second issue is whether Hi nes
application for an individual consunptive use permt ("CUP")
shoul d be approved pursuant to Chapter 373, Florida Statutes, and
Chapter 40C-2, Florida Adm nistrative Code.

C. STANDARD OF REVI EW

The rul es regardi ng an agency's consi deration of exceptions
to a Recoomended Order are well established. The Governing Board
IS prescribed by section 120.57(1)(1), Fla. Stat. (1999), in
acting upon a Recommended Order. The Adm nistrative LAW Judge
("ALJ"), not the CGoverning Board, is the fact finder. (Goss v.
Dist. Sch. Bd. of St. Johns County, 601 So.2d 1232 (Fla. 5th DCA
1992); Heifitz v. Dep't of Bus. Regulation, 475 So.2d 1277 (Fl a.
1st DCA 1997). A finding of fact may not be rejected or nodified
unl ess the Governing Board first determ nes froma review of the
entire record that the findings of fact are not based upon
conpet ent substantial evidence or that the proceedi ngs on which
the findings or fact were based did not conply with essenti al
requi renments of law. Section 120.57(1)(1), Fla. Stat., Goss, SL
Pra. "Conpetent substantial evidence" is such evidence as is
sufficiently relevant and material that a reasonable m nd would
accept as adequate to support the conclusion reached. Perdue v.
TJ Pal m Associ ates Ltd., 24 Fla. L. Wekly D1399 (Fla. 4th DCA
June 16, 1999).

If a finding is supported by any conpetent substanti al
evi dence from which the finding could be reasonably inferred, the
finding cannot be disturbed. Freeze v. Dep't of Business
Rer gul ati on, 556 So.2d 1204 (Fla. 5th DCA 1990); Berry v. Dep't
of Envtl. Regul ation, 530 So.2d 1019 (Fla. 4th DCA 1998). The
Governi ng Board may not rewei gh evidence admtted in the
proceedi ng, may not resolve conflicts in the evidence, may not




judge the credibility of witnesses or otherw se interpret

evi dence anew. (Goss, supra; Heifitz, supra; Brown v. Crim nal
Justice Standards & Training Coommin., 667 So.2d 977 (Fla. 4th DCA
1996). The issue is not whether the record contains evidence
contrary to the findings of fact in the Recormended Order, but
whet her the finding is supported by any conpetent substanti al
evidence. Florida Sugar Cane League v. State Siting Bd., 580
So.2d 846 (Fla. 15t DCA 1991). The term "conpetent substanti al
evi dence" relates not to the quality, character, convincing
power, probative value or weight of the evidence, but refers to
t he exi stence of sone quantity of evidence as to each essenti al
elenment and as to the legality and adm ssibility of that

evi dence. Scholastic Book Fairs v. Unenpl oynent Appeal s

Conmi ssion, 671 So.2d 287, 289 (Fla. 5th DCA 1996).

The Governing Board in its final order may reject or nodify
t he concl usions of |aw over which it has substantive jurisdiction
and interpretations of admnistrative rules over which it has
substantive jurisdiction, provided the reasons for such rejection
or nodification is stated with particularity and the Governi ng
Board finds that such rejection or nodification is as or nore
reasonabl e than the ALJ's conclusion or interpretation. Section
120.57(1)(1), Fla. Stat. (1999). Furthernore, the Governing
Board's authority to nodify a Recomended Order is not dependent
on the filing of exceptions. Wstchester General Hospital v.
Dent. Human Res. Servs, 419 So.2d 705 (Fla. 1st DCA 1982). In
interpreting the "substantive jurisdiction" amendnent as it first
appeared in the 1996 changes to the Adm nistrative Procedures
Act, courts have continued to interpret the standard of review as
requiring deference to an agency in interpreting its own statutes
and rules. See, e.g., State Contracting and Engi neering
Corporation v. Departnment of Transportation, 709 So.2d 607, 608
(Fla. 1st DCA 1998).

D.  RULINGS ON EXCEPTI ONS

Petitioners jointly filed 33 exceptions to the ALJ's
findings of fact and conclusions of law. Hi nes and the D strict
each filed seven exceptions to the ALJ's findings of fact and
conclusions of law. The parties' exceptions to the Recommended
Order have been reviewed and are addressed bel ow. Exceptions to
the portions of the Recomrended Order related to the ERP
application and the CUP application will be addressed in separate
sections.

Hereinafter, references to testinony will be nade by
identifying the witness by surnanme followed by transcript page
nunber (e.g. O Shea Vol. I1: 6). References to exhibits received
by the Adm nistrative LAWJudge will be designated "Petitioners"
for Petitioners, The Sierra Cub, Bobby C. Billie and Shannon



Larsen; "District" for Respondent, St. Johns R ver Water
Managenment District; and "Hi nes" for Respondent, Hi nes Interests
Limted Partnership, followed by the exhibit nunber, then page
nunber, if appropriate (e.g. Hnes 2: 32). Oher references to
the transcript will be indicated with a "T" foll owed by the page
nunber (e.g. T. Vol. I1: 60). References to the Reconmended
Order will be designated by "R O " foll owed by the page nunber
(e.g. RO : 28).

THE ENVI RONMENTAL RESOURCE PERM T APPLI CATI ON RULI NGS ON

PETI TI ONERS' EXCEPTI ONS Petitioners' Exception 1

Petitioners take exception to recommended finding of fact
nunmber 25, in which the ALJ found that nodifications to inpacts
on wetland F-69 are not considered practicabl e because
envi ronmental benefits to be achieved would be small in
conparison to the cost of nodifying the project and because the
nmodi fication of F-69 would result in significant changes to the
type or function of the proposed Project. Petitioners contend
that the ultimate conclusion that nodifications to the proposed
project regarding wetlands F-69 are not practicable is a
conclusion of |aw and not a finding of fact. Petitioners also
contend that there is no conpetent substantial evidence
supporting the ALJ's recommended finding that the environnental
benefits to be achieved by reducing inpacts to wetland F-69 woul d
be small in conparison to the cost of the nodification.
Petitioners go on in this exception to cite to a nunber of
portions of the record, which Petitioners believe support a
finding that slight nodifications in the design of the pond at
its existing location could result in the reduction and
elimnation of inpacts to wetland F-69 and that such design
changes would not result in significant changes to the type or
function of the proposed project.

As to Petitioners' contention that this finding is a
conclusion of law, we note that whether a particul ar design
nodi fication is practicable is a m xed question of fact and | aw,
which ultimtely nmust be decided by the agency on a case-by-case
basis. VQH Dev., Inc. v. Dep't of Envtl. Regulation, 15 F.A L.R
3426 (Dept. of Envtl. Regulation, 1993), aff'd 642 So. 2d 755
(Fla. 2d DCA 1994). The determ nation of whether a design
nmodi fication is practicable is infused with policy
consi derati ons.

As to Petitioners' contention that there is no conpetent
substantial evidence to support the ALJ's finding that the
envi ronnent al benefits to be achieved by reducing inpacts to
wet | and F-69 woul d be small conpared to the cost of the
nmodi fication, this exception is rejected. As expl ained above, an



agency nmay not reject or nodify an admnistrative |aw judge's
finding of fact that is supported by conpetent substanti al

evi dence. Section 120.57(1)(1), Fla. Stat. (1999). Hi nes
provi ded conpetent substantial evidence to support the factual
under pi nnings for the ALJ's conclusion that there were no
practicable design alternatives to elimnate or reduce inpact
area F-69. (Hines Ex. 22: 5; Elledge Vol. VII: 68-70; District
Ex.1: 5). W find that the ALJ's application of the law to the
facts was reasonabl e and proper and conports with this Board's
policy view on reduction and elimnation of wetland inpacts.
District Rule 12.2.1.1, MSSWA. H., provides that if a proposed
systemw || result in adverse inpacts to wetland functions and
ot her surface water functions, then the District in determning
whether to grant or deny a permt shall consider whether the
appl i cant has inplenented practicable design nodifications to
reduce or elimnate such adverse inpacts. "Modification" does
not include the alternative of not inplenenting the systemin
some formor of requiring a project that is significantly
different in type or function. Section 12.2.1.1, NMSSWA H.

Mor eover, a proposed nodification which is not technically
capabl e of being done, is not economcally viable, or which

af fects public safety through the endangernent of |ives or

property is not considered "practicable.” A proposed
nodi ficati on need not renove all econom c value of the property
in order to be considered not "practicable.” 1In determning

whet her a proposed nodification is practicable, consideration
shall also be given to the cost of the nodification conpared to
the environnental benefit it achieves. Thus, the ultimte

deci sion of whether a proposed nodification is practicable may

i nvol ve a cost/benefit balancing. |In this case, there was
conpetent substantial evidence that the | ocation of the
stormvat er system was dictated by the drai nage area and
irrigation requirenents of the golf course and that redesigning
the stormvat er pond systemso as to reduce the inpacts associ ated
with that systemcould affect the type or function of the
project. (O Shea Vol. Il1: 15; Elledge Vol. VII: 69). This

evi dence provides a sufficient basis to support the ALJ's finding
and for himto determ ne that design nodifications to the
stormiat er system which would result in inpact area F-69 were not
practicabl e.

In addition, the record contains conpetent substanti al

evi dence that redesign of the stormwater pond systemto reduce or
elimnate i npact area F-69 was not practicable froma technical

st andpoi nt pursuant to section 12.2.1.1, MSSWA H., and therefore
not practicable. The ALJ found that a nunber of wetland inpacts,
including F-69, "are associated with the construction of a group
of core facilities close to each other including the village
center, |ake system golf clubhouse, driving range and starting
and finishing holes on the golf course"” and that these facilities



needed to be | ocated close to one another. (R O : 15-16).
Further, as noted above, the ALJ found that "the |ocation of the
stormvat er system was dictated by the drai nage area and
irrigation requirenents of the golf course.” These findings are
supported by the record. The interconnected stormater ponds,

i ncludi ng pond Y-2, are designed to provide stormiater treatnent
for runoff fromthe entry road and golf course and fromfuture
phases of devel opnent, including the Village Center, as well as
serve as a source of irrigation water. (Elledge Vol. VII: 68;
Hines Ex. 22). Therefore, they nust be located in proximty to
t he devel opnent they are designed to serve. (Elledge Vol. VII:
69). H nes |ocated stormmvater ponds, including pond Y-2, in the
| argest area of uplands on the site where they could mnim ze
wet | and i npacts, especially to contiguous wetl ands. (Elledge Vol.
VII: 69-70). Since the stormwater pond systemis a network, the
parts of the systemnust "fit" together. (Elledge Vol. VIII: 29).
Rel ocating a stormnvater pond such as pond Y-2 away fromthe area
it is designed to serve affects the engi neering design of the
conveyance system for runoff fromthe golf course to the ponds
and fromfuture residential devel opnent to the ponds. (ElIl edge
Vol. VIII: 29). Thus, alternative |locations for the stormater
ponds, including pond Y-2, were not practicable froma technical
standpoint. (Elledge Vol. VII: 69).

As to Petitioners' citations to portions of the record which
the Petitioners believe support their argunent that slight
nodi fications in the design of the pond at its existing |ocation
could result in the reduction and elimnation of inpacts to
wet |l and F-69 and that such design changes would not result in
significant changes to the type or function of the proposed
project, this exception is rejected. In nmaking these argunents,
Petitioners are, in essence, attenpting to relitigate the factual
under pi nnings of the ALJ's determ nation. Petitioners presented
this argunent at the hearing (T. Vol. VIII: 26-30) and the ALJ
squarely rejected this position when he found that "the
nmodi fication of F-69 would result in significant changes to the
type or function of the proposed Project.” (RO : 16). The
record contains conpetent substantial evidence fromwhich the ALJ
could reasonably draw this inference. (Elledge Vol. VII: 26-30).
DCA 1990) (the Adm nistrative LAW Judge may reasonably infer from
Freeze v. Dept. of Business Regul ation, 556 So.2d 1204 (Fla. 5th
t he evidence a factual finding).

It is not wwthin our purview to determ ne whether the
record contains evidence contrary to the Adm nistrative LAW
Judge's finding of fact, but whether the finding of fact is
supported by conpetent substantial evidence. Florida Sugar Cane
League v. State Siting Bd., 580 So.2d 846 (Fla. 1st DCA 1991);
Heifetz v. Dept of Business Regul ation, 475 So.2d 1277 (Fla. 1st
DCA 1985). Notw thstanding that the record may contai n evidence




contrary to the Adm nistrative LAWJudge's finding, we are bound
by these findings if the record discloses any conpetent
substantial evidence in support. Fla. Dept. of Corrections v.
Bradl ey, 510 So.2d at 1122 (Fla. 1st DCA 1987); West Coast

Regi onal Water Supply Auth. v. Harris, 604 So.2d 892, cause

di sm ssed, 613 So.2d 4 (Fla. 1992). Because this finding of fact
IS supported by conpetent substantial evidence, it may not be

di sturbed. See, section 120.57(1(1), Fla. Stat. (1999); Berry,
supra; Fla. Chapter of Sierra Cub, supra. Thus, for all of the
reasons di scussed above, Petitioners' Exception 1 is rejected.

Petitioners' Exception 2

Petitioners take exception to recommended finding of fact
nunber 14, to the extent that it finds that inpacts to wetl ands
arising fromthe entry road are acceptable w thout further
alteration, that the danage done to the wetlands is offset by the
mtigation plan and to the rel evancy of the fact that H nes may
have considered the |ocation of a school in the design of the
road. Petitioners contend that the school and park, which are
not part of the current permt application, should not be
considered in determ ning whether there are practicabl e design
nodi fications to reduce or to elimnate wetland i npacts and that
even if relevant, such a consideration has little bearing on the
reduction and elimnation analysis. Additionally, Petitioners
assert that there is no conpetent substantial evidence that Hi nes
and the school board have conpl eted negoti ati ons over the
| ocation of a school site nor that the school board has otherw se
acquired a site. Finally, Petitioners contend that a finding
that the mtigation offsets the wetland inpacts is a concl usion
of law and not a finding of fact.

As to Petitioners' argunments regarding the finding that the
inpacts to wetlands arising fromthe entry road are acceptabl e
w thout further alteration and the relevancy of the consideration
of the location of the future school and park, Petitioners
exception essentially express a disagreement with the ALJ's
determ nation that further design nodifications to the entry road
to reduce or elimnate its wetland inpacts are not practicabl e.
As stated above, the issue of whether a particul ar design
nodi fication is practicable is a m xed question of fact and | aw,
which ultimtely nmust be decided by the agency on a case-by-case
basis. V@ Dev., Inc., supra. Under the District's rules, a
proposed nodification which affects public safety through the
endangernent of |ives or property is not considered
"practicable."” Conpetent substantial evidence exists in the
record that the road was designed to allow safe travel and to
avoid inpacting to the extent practicable the wetlands in this
area of the property. (Fullerton Vol. |: 36-40; Elledge Vol. VII:
73-75; Hines Ex. 22). The record al so contains conpetent




substantial evidence that a certain design nodification to avoid
wet | and i npact F-20 woul d adversely affect public safety by
creating traffic conflicts and causing the physical separation of
a ten-acre athletic park and a twel ve-acre el enentary school

whi ch nust be | ocated adjacent to one another. (Fullerton Vol. |
72, 74; O Shea Vol. I1: 8-9; Elledge Vol. VII: 74). Conpetent
substantial evidence also exists in the record that the |ocation
of the school and park was fixed. (Elledge Vol. VII: 74,
Fullerton Vol. I: 40; O Shea Vol. I1: 8). The ALJ accepted this
evi dence as denonstrated by the | anguage of the finding to which
Petitioners now object. (R O : 11). Thus, because conpetent
substantial evidence exists in the record, we may not nodify or
reject this finding.

The consi deration of the location of the future school and
athletic park in the reduction and elimnation analysis for the
entry road is appropriate. Conpetent substantial evidence exists
in the record that Hines conpleted a naster planning process
which will mnimze inpacts to the highest quality wetl ands on
the project site both in present and future phases. (El|edge Vol.
VIl1: 63; Hnes Ex. 22).

The remai ning part of Petitioners' exception relates to the
ALJ's determ nation that the entry road's adverse inpacts to
wet |l ands are offset by Hnes' mtigation plan. The determ nation
of whether mtigation for a proposed project is sufficient is an
ultimate conclusion of law and rests with the agency. Fla. Power
Corp. v. State Dept. of Environnental Regul ation, 638 So.2d 545,
561 (Fla. 1st DCA 1994); Vanwaqoner v. Dept. of Transp. 18
F.A L. R 2277 (DEP 1996) [1996 W 405159, 16] approved 700 So.d
113 (Fla. 2d DCA 1997); 1800 Atl antic Devel opers v. Departnent of
Envi ronmental Regul ation, 552 So.2d 946, 955 (Fla. 1st DCA 1989).
Thus, we agree with Petitioners' statenent that a finding
regardi ng the adequacy of mtigation is a conclusion of |aw
(Petitioners' Exceptions at 6), but we uphold the ALJ's
conclusion that the proposed mtigation will conpensate for the
project's adverse inpacts, including those associated with the
entry road.

Conpetent substantial evidence exists in the record to
support the factual underpinnings for the ALJ's findings
regarding mtigation and to support his conclusion that the
mtigation wll offset the project's adverse inpacts to the
functions of wetlands and surface waters. See, section 12.3,
MSSWA. H Al of the adverse inpacts of the Marshall Creek golf
course and entry road project can be offset by mtigation. (Esser
Vol . V: 110). Under its mtigation plan, Hnes will create 11.34
acres of wetlands; preserve 102.73 acres of the on-site wetl ands
and 38.06 acres of uplands, including buffers around preserved
wet | ands; restore 0.16 acres of on-site wetlands; and enhance



3.11 acres of on-site wetlands. (District Ex. 1: 7-9; R QO : 26).
Al'l of the created and preserved wetl ands and upland areas w ||
be pl aced under a conservation easenent. (Hines Ex. 2: 11; R O:
25). The adequacy of the mtigation plan is determ ned by
conparing the current functions to fish and wildlife provided by
the wetlands that wll be inpacted, with the functions to fish
and wildlife that the mtigation plan will carry out. (Esser Vol.
V: 1 10). The functions of a particular wetland depend on the
actual vegetation in the bottomof the wetland and the wetl and's
hydroperiod rather than its designation as "forested" or

"her baceous."” (Esser Vol. VI: 37-38). The mtigation plan is an
overall plan and the sumof its parts is greater than the

i ndi vi dual parts because of the individual parts' locality, their
habitat and their proximty to each other. (Esser Vol. VI: 74).

| f one took the plan's individual pieces and separated them out
and pl aced those acreages in different |ocations, they would not
provi de the sanme val ue as the proposed mtigation plan. (Esser
Vol . V. 115-116; Vol. VI: 73-74; R O : 27).

The project will inpact approximately 12 acres of wetl ands.
(District Ex. 1). O these inpacts, approximately 9.5 acres
requires mtigation. (D strict Ex.1).

The inpacts to isolated wetland systens are largely to
epheneral systens and their functions will be replaced primarily
t hrough the creation of ten acres of isolated wetlands and the
preservation of isolated wetlands and upl and buffers associ at ed
wi th those preserved isol ated systens. (Esser Vol. V: 111
District Ex. 1).

The inpacts to contiguous wetlands will be mtigated
primarily through the preservation and creation of contiguous
wet | ands and the preservation of upland buffers around these
wet | ands. (Esser Vol. V: 113-114). The project site has been
under active silviculture for an extensive period of tine. (Esser
Vol . V: 113). Preservation of |large contiguous systens on the
site will prevent these areas from being continuously inpacted by
silvicultural activities which include roadways, ditches and
crossings. (Esser Vol. V: 113). The upland buffers will provide
additional value to wildlife that would use the adjacent upl ands.
(Esser Vol. V: 114).

The proposed project's adverse inpacts including adverse
secondary inpacts will be offset by the creation, preservation,
enhancenment and restoration of wetlands. (H nes Ex. 2; Esser Vol.
V: 115, 116). Mtigation for adverse secondary inpacts includes
t he enhancenent of wetlands associated with a portion of the
exi sting Shannon Road and designated as mtigation area Mb.
(Esser Vol. V: 116; H nes Ex. 10, Sheet 25; H nes Ex. 2: 4). By
removi ng the road which currently has no cul vert underneath it,



t he hydrol ogy of the wetland wll be restored and enhance the
wetl and' s val ue. (Esser Vol. V: 116; Hines Ex. 2: 4-5). The
provision of culverts at crossing area F-33 will also mtigate
sone secondary inpacts associated with use of the road. (Esser
Vol . V: 116-1 17). Further, the grouping of wetland creation
areas (M 23, M24, M25 and M26) within Wetland LL together with
upland areas (U-1 and U-10) will offset adverse secondary

i npacts. (Esser Vol. V: 117-118; Hines Ex. 2: 7-8; H nes Ex. 10,
Sheet 26). In Mtigation Area Ain the northwestern portion of
the property, Hnes wll maintain a 25 foot connection to an

i solated wetland systemw thin Wetland A and an upl and connecti on
to Wetland C which is a portion of the Marshall Creek tributary.
(Esser Vol. V: 118; H nes Ex. 10, Sheet 25; Hnes Ex. 2: 1).

This configuration will also conpensate for sone adverse
secondary inpacts. (Esser Vol. V: 118).

The proposed permt includes conditions requiring
monitoring of the wetland creation areas for a period of five
years and neeting success criteria for these areas. (Esser Vol.
V. 110; District Ex. 1. 7; District Ex. 12, Special MSW
Condition 17; RQO: 26). A permt nodification wll be required
if the mtigation success criteria are not net. (Esser Vol. V: 1
10; District Ex. 1: 7; District Ex. 12, Special MSW Condition
18) .

Thus, we find that there is conpetent substantial evidence
in the record to support the ALJ's concl usions regarding the
sufficiency of the mtigation. W also conclude that the ALJ's
interpretation of the District's mtigation rules was proper and
conports with this Board's view of those rules. Although
Petitioners are correct that a determ nation regarding the
sufficiency of mtigation is a conclusion of law, Petitioners
Exception 2 is rejected for the foregoing reasons.

Petitioners' Exception 3

Petitioners take exception to recommended finding of fact
nunber 7, in which the ALJ found that certain runoff will have a
negligi ble effect on Stokes Creek wetl ands because the water
redirected by a ditch to Stokes Creek will not be contam nated.
Petitioners argue that the record does not reflect that this
ditch and the water flowing through it will be subject to any
water quality treatnment, and that therefore, this finding is not
supported by conpetent substantial evidence. W agree with
Petitioners that there is no conpetent substantial evidence in
the record to support this portion of recomended finding of fact
nunber 7. The water in question is being redirected froma
portion of the property that is outside the project area (Johnson
Vol. Il: 72). Therefore, water quality treatment is not required
under the District's rules. See, section 2.0(pp), MSSWA H The



remai ning portion of this finding is supported by conpetent
substantial evidence and should not be disturbed. (Johnson Vol.
[1: 120-122). Therefore, this exception is granted and the third
sentence in recomended finding of fact no. 7, is nodified to
read:

This redirected runoff will have a negligible
effect on the wetlands in the upstream area
of Stokes Creek because the water will not be
contamnated; it will be reintroduced into

St okes Creek, and the wetl|lands where it would
have gone are primarily hydrated through
rainfall and ground w ater saturation.

Petitioners' Exception 4

Petitioner takes exception to recommended finding of fact
nunber 9 wherein the ALJ's states that the wetland areas
identified as F-8A, F-33, F-35, F36 and F-112 are isol ated
wetlands. (R O: 10). The CGoverning Board may not reject or
nodi fy the findings of fact unless the agency first determ nes
froma review of the entire record, and states with particularity
in the order, that the findings of fact were not based upon
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). For wetland area F-8A, no conpetent substantial evidence
exists in the record to characterize the wetland as isol at ed.

Rat her, the evidence shows that this is a contiguous wetl and.

(H nes Ex. 13, Pruitt Vol. IV: 104, 106; O Shea Vol. 11: 6).

Wth regard to wetland F-36, although the District agrees that
this wetland is a contiguous wetland, not an isol ated wetl and,
one witness testified at the final hearing that Ut]his centrally
| ocated wetl and, of which in fact area F36 is a part, is also
isolated.” (Pruitt Vol. IV: 107). Therefore, there is evidence
in the record fromwhich the ALJ could reasonably infer that

wetl and area F-36 is an isolated wetland, and the finding as to
F-36 cannot be disturbed. Berry v. Dept of Envtl. Regul ation,
530 So.2d 1019 (Fla. 4th DCA 1988). Based on the foregoing,
Petitioners' exception is granted in part and rejected in part.

Pl ease refer to the Governing Board's Ruling on District's
Exception No. 1 for a discussion of the wetland areas identified
as F-33, F-35 and F-112 and for the nodified finding. W further
note that Petitioner does not request that any conclusion of |aw
be changed as a result of this nodification.

Petitioners' Exception 5

Petitioners take exception to recommended finding of fact
nunber 10, in which Petitioners maintain that the ALJ found that
the DRI nandates the proposed |ocation of the entry road. In
fact, the ALJ found that the DRI mandates that the proposed entry



road enter the Marshall Creek site opposite the present
intersection of U S. Hghway 1 and International Golf Parkway.
The ALJ did not find that the DRI mandates the specific |ocation
of the entry road. |In any event, we presune that Petitioners are
asserting that this finding is not supported by conpetent
substantial evidence. W find that conpetent substanti al

evi dence exists in the record to support this finding. This

evi dence showed that one of several conditions placed upon the
project by the DRI was that the project's entry road be aligned
with International Golf Parkway since that is the only |ocation

that a full intersection will be allowed by the Florida
Department of Transportation. (O Shea Vol. |: 103; Ell edge Vol
VIl: 73). Moreover, the DRI devel opnment order states that "[a]
full medi an opening shall be only allowed at the main entrance at
the US. 1/ international Golf Parkway intersection.” (H nes
Ex. 4: 35).

As expl ai ned above, an agency may not reject or nodify an
admnistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). Because the ALJ's findings are supported by conpetent
substantial evidence, Petitioners' Exception 5 regarding finding
of fact nunber 10 is rejected.

Petitioners' Exception 6

Petitioners take exception to recommended finding of fact
nunber 41, to the extent that "it does not list all wetlands that
do not have adequate buffers." Petitioners contend that golf
holes 7 and 16 do not have m ni num 25-foot upland buffers.
Petitioners request clarification that buffers be provided to
golf holes 7 and 16, or in the alternative, remand of this issue
back to the ALJ for specific findings regarding golf holes 7 and
16.

As to the first part of Petitioners' exception, a review of
the record indicates that conpetent substantial evidence exists
to support the portion of the finding to which Petitioners have
taken exception and, therefore, this finding my not be rejected
or nodified. (Esser Vol. V: 87-93; Hines Ex. 10, sheet 25).

After taking exception to this finding of fact, Petitioners
then assert that findings of fact nos. 39 and 83 require m ni num
25 foot buffers along golf holes 7 and 16. W di sagree that
t hese findings inpose such a requirement. Finding of fact nunber
39 relates exclusively to golf hole 6 and i nposes a requirenent
that a mninmum 25 foot buffer be maintained | andward fromthe
edge of the wetlands adjacent to golf hole 6.' Depending upon
which of the two alternative | ocations approved by the ALJ the
applicant selects for golf hole 6 (see our ruling on District



Exception 7b, below), the relevant wetl ands adjacent to the golf
hol e may be Marshall Creek or the Tolomato R ver. Recogni zing
this, the ALJ made reference to both the Tolomato Ri ver and

Mar shal | Creek

Fi ndi ng of fact nunber 83 states that:

Regardi ng the concerns expressed by the
Petitioners over spraying chemcals in close
proximty to the marshes and creeks, the
requi renent of maintaining a m ninmum 25-f oot
buffer zone will assist in preventing

chem cal s used on the golf course from
mgrating into the marsh or creeks. (R O:
34- 35) (Enphasi s added).

This finding does not in itself inpose a buffer requirenent
separate from or in addition to, the buffer requirenent in
finding of fact no. 39. Rather, it refers to the buffer

requi renent that has already been established in finding of fact
no. 39 which relates only to golf hole No. 6. 2/ Accordingly,
this exception is rejected and Petitioners' request for
clarification, or in the alternative, a remand, is denied.

Petitioners' Exception 7

Petitioners take exception to recommended finding of fact
nunber 46, in which the ALJ found that there is nothing unique
about the Project site for Florida Black Bear use. Petitioners
assert that there is no conpetent substantial evidence in the
record to support this finding. As explained above, an agency
may not reject or nodify an admnistrative |aw judge's finding of
fact that is supported by conpetent substantial evidence.
Section 120.57(1)(1), Fla. Stat. (1999). A review of the record
indicates that testinony was offered that "there's not sonething
uni que about the Marshall Creek site that says, you know, here's
a big neon sign, 'I'mblack bear habitat."' (Dennis Vol. 1V:
175). Since there is conpetent substantial evidence in the
record to support this finding, it cannot be disturbed. Berry,
supr a. -

Al t hough the record does reflect conflicting opinions
regardi ng the value of the Project site to the Florida black
bear, the decision to believe one expert over another is left to
the Adm ni strative Law Judge as the fact finder and cannot be
altered absent a conplete |ack of conpetent substantial evidence
fromwhich the finding could be reasonably inferred. Fla.
Chapter of Sierra Club v. Olando Uility Conm, 436 So.2d 383
(Fla. 58, DCA 1983). These are evidentiary matters wthin the
province of the Adm nistrative LAWJudge. Bradley, supra. The




Governing Board is not free to reweigh the evidence, but rather
we are limted to determ ni ng whet her sone conpetent substanti al
evi dence was presented to support the Adm nistrative LAW Judge's
findings. South Florida Water Managenent District v. Caluwe, 459
So.2d 390 (Fla. 4th DCA 1989). Since there is conpetent
substanti al evidence supporting this portion of finding of fact
nunber 46, we nust reject Petitioners' Exception 7.

Petitioners' Exception 8

Petitioners take exception to recommended finding of fact
nunber 54, in which the ALJ found that the plan to use upl and
buffers in future phases for treatnent of rear lot runoff wll
not significantly alter the habitat or buffering functions of
those wetland areas to the adjacent wetlands. Petitioners
contend that the record does not contain conpetent substanti al
evi dence to support his finding. A review of the record
reflects, however, that there is conpetent substantial evidence
to support this finding (District Ex. 1 at paragraph II1.E. 1),
and therefore, the finding cannot be disturbed. Berry, supra.

Petitioners also argue that consideration of future plans
for stormnvater treatnent for the residential sections of the
devel opment was not before the ALJ. However, the future use of
the upland buffers as stormnater treatnent was properly before
the ALJ under the District's secondary inpact analysis. See,
section 12.2.7, MSSWA. H.

Since there is conpetent substantial evidence to support
finding of fact nunber 54, Petitioners' Exception 8 is rejected.

Petitioners' Exception 9

Petitioners take exception to recommended finding of fact
nunber 59, concerning mtigation, except for the first sentence
of the finding. Petitioners contend that the finding that
mtigation success wll be achieved in that the inpacts are to
| ower quality wetlands on site and the mtigation incorporates
all elements of the mtigation in appropriate places is not
supported by the record. Petitioners also contend that the
finding that the mtigation incorporates all elenents of the
mtigation in appropriate places is vague, confusing and
anbi guous and fails to provide a logical basis for a finding of
fact or conclusion of law. Additionally, Petitioners assert that
the portion of this finding that provides there are no inpacts to
wet |l and functions which are not likely to be successfully
recreated is not supported by the record. Finally, Petitioners
argue that the finding that the mtigation plan wll be
successful is a conclusion of law rather than a finding of fact.



As expl ai ned above, an agency may not reject or nodify an
admnistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla.

Stat. (1999). As nore fully discussed in our ruling on
Petitioners' Exception nunber 2, a review of the record indicates
that the ALJ's findings of fact that support his conclusions with
regard to the sufficiency of the mtigation are supported by
conpet ent substantial evidence. (Dennis Vol. IV: 18788, 190;

Esser Vol. V: 110-115). Thus, Petitioners' Exception 9 regarding
recommended finding of fact nunber 59 is rejected. However, as
explained in our ruling on Petitioners Exception nunber 2, we
agree that a finding as to the sufficiency of mtigation is a
concl usi on of | aw.

Petitioners' Exception 10

Petitioners take exception to recommended finding of fact
nunmber 63, in which the ALJ found that there will be no net |oss
of surface water to Stokes or Marshall Creek. Petitioner bases
this exception on its allegation that the Applicant failed to
conduct a water quantity analysis to establish the effect of
diverting surface water runoff to the golf course irrigation
ponds and fromthe effect of converting groundwater recharge into
surface water runoff going to the irrigation ponds that wll
occur as a result of the build out of the Marshall Creek DRI
Consequently, Petitioners conclude that there is no basis in the
record to conclude that there will be no net |oss of surface
wat er to Stokes or Marshall Creek. As expl ai ned above, an agency
may not reject or nodify an admnistrative |aw judge's finding of
fact that is supported by conpetent substantial evidence.

Section 120.57(1)(1), Fla. Stat. (1999). A review of the record
indicates that there is conpetent substantial evidence in the
record to support this portion of recomended finding of fact
nunmber 63. Specifically, the record contains evidence that the
post devel opnent runoff w Il exceed the pre-devel opnent runoff
and that the increased volunes of runoff resulting fromthe

pl acement of inpervious surface nore than conpensates for the
anount used for reuse water to irrigate the golf course. (Mracle
Vol . VI: 145-155).

We disagree with Petitioners' assertion that H nes was
required to conduct any specific type of water quantity anal ysis.
As a permt applicant, Hnes is charged with providing reasonabl e
assurances, not absolute guarantees. Hoffert v. St. Joe Paper
Co., 12 F.A L.R 4972, 4987 (Dept. Envtl. Regulation, Dec. 6,
1990). The level of evidence the applicant nust provide to
denonstrate reasonabl e assurance i s case specific dependi ng upon
the nature of the issues involved. Dent. of Transp. v. J.WC..
Co., Inc., 396 So.2d 778, 789 (Fla. 1st DCA 1981). There is no
requirenent in the District rules that an applicant conduct any




specific type of water budget analysis. It is up to the ALJ, as
the trier of fact, to decide whether sufficient facts have been
presented to support a particular finding. For edification

pur poses, we note that even if Petitioners were correct that
there was no conpetent substantial evidence to support this
finding, rejection of this portion of finding of fact no. 63
woul d not affect our conclusion that Hnes is entitled to the

i ssuance of an ERP because the District's ERP rules do not
require that there be no net |oss of surface water runoff to the
creeks in order to obtain a permt. See, sections 40C 4.301 and
40C- 4. 302, Fla. Adm n. Code.

Petitioners also take exception to the portion of
recomended finding of fact nunber 63 that reads: "G oundwater

flow patterns will be maintained." There is conpetent
substantial evidence in the record to support this finding.
(Johnson Vol . I1: 87). Therefore, Petitioners' Exception 10 to

recommended finding of fact nunber 63 is rejected.

Petitioners' Exception 11

Petitioners take exception to recommended finding of fact
nunber 67, in which the ALJ found that there will be a net
i nprovenent to the total and fecal coliformlevels. Petitioners
assert that there is no evidence in the record that indicates
that the source of the violations is fromthe Project site.

As expl ai ned above, an agency may not reject or nodify an
adm nistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). A review of the record indicates that there is conpetent
substantial evidence in the record to support this
finding.(Mracle Vol. VI: 160-161) ("My opinion is that :
there will be a net inprovenent in the receiving water body, in
the total [and] [sic] fecal coliform once this proposed system
is put in place.") Petitioners also claimthat this finding by
the ALJ is "msleading to the extent that it suggests that a
measur abl e net inprovenent will occur to Marshall Creek.”
(Enphasi s added). However, we find that this suggestion, to the
extent it is suggested by the ALJ's finding, is also supported by
conpetent substantial evidence in the record. (Mracle Vol. VII:
2526). Since there is conpetent substantial evidence to support
finding of fact nunber 67, Petitioners' Exception 11 is rejected.

Petitioners' Exception 12

Petitioners take exception to recommended finding of fact
nunber 68, in which the ALJ found that there will be a net
i nprovenent to di ssolved oxygen levels in the receiving waters.
Petitioners assert that there is no evidence in the record that



i ndicates that the source of the violation is fromthe Project
site. As explained above, an agency nmay not reject or nodify an
admnistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). A review of the record indicates that there is conpetent
substantial evidence in the record to support this finding.
(Mracle Vol. VI: 161-165; Vol. VII: 25-26). Since there is
conpet ent substantial evidence to support finding of fact nunber
68, Petitioners' Exception 12 is rejected.

Petitioners' Exception 13

Petitioners take exception to recommended finding of fact
nunmber 69, in which the ALJ found that construction and operation
of the Systemw || not have a negative effect on Cass |
receiving waters. Petitioners contend that this is a concl usion
of law rather than a finding of fact. Furthernore, Petitioners
assert that there will be adverse water quantity inpacts to the
receiving waters. Additionally, Petitioners take exception to
recomended finding nunber 69 to the extent that there are no
upl and buffers around the Marshall Creek wetl|l ands adjacent to
golf holes 7 and 16, as Petitioners allege is required by
recomended finding nunbers 39 and 83.

Al t hough couched as an exception that recomended finding
of fact nunber 69 is a conclusion of law, in essence, this
exception is challenging the factual basis for the ALJ's ultinate
finding. The issue of an adverse inpact to water quality is a
factual issue susceptible to ordinary methods of proof. Berry v.
Department of Environnmental Regul ation, 530 So.2d 1019 (Fla. 4th
DCA 1988). There is conpetent substantial evidence in the record
to support this finding/conclusion. Testinmny was presented that
the Project will not have a negative effect on Class Il receiving
waters. (Harper Vol. Il1: 71-72; Mracle Vol. VI: 174).

Petitioners contend that "there are no upland buffers
around the Marshall Creek wetlands adjacent to golf holes 7 and
16. . .", we have previously addressed the issue of whether
recommended findings of fact nunbers 39 and 83 require buffers at
golf holes 7 and 16 in our ruling on Petitioners' Exception
nunber 6.

As to Petitioners' contention that "there will be adverse
water quantity inpacts to the receiving waters." (Enphasis
added). Wiether there will be adverse water quantity inpacts is
irrelevant to this finding because the ALJ's recommended fi ndi ng
of fact nunber 69 specifically addresses water quality, not water
quantity. This finding is contained in a section entitled "Water
Quality" and uses |l anguage fromRule 12.2.5, MSSWA. H This rule
is a water quality criterion. This is obvious fromthe title of



the section: "Class ||l Waters; Waters approved for shellfish
harvesting," as well froma reading of the text which refers to
"Class 11 waters" and "standards" throughout this section of the
Appl i cant's Handbook. These references are to the Florida
Departnent of Environnental Protection's surface waters
classification systemand surface water quality standards
established by rule in chapter 62-302, Fla. Adm n. Code.

For all of the above-stated reasons, Petitioners' Exception
13 to recommended finding of fact no. 69 is rejected.

Petitioners' Exception 14

Petitioners take exception to recommended finding of fact
nunmber 70, in which the ALJ found that construction and operation
of the Systemw ||l not have an adverse inpact on the water
quality of the inmmedi ate Project area or adjacent areas.
Petitioners contend that this is a conclusion of |law and not a
finding of fact. Additionally, Petitioners take exception to
recomended finding of fact nunber 70 to the extent that there
are no upland buffers around Marshall Creek wetl ands adjacent to
golf holes 7 and 16, as required by recommended findi ng nunbers
39 and 83.

Al t hough couched as an exception that finding of fact
nunber 70 is a conclusion of law, in essence, this exception is
chal l enging the factual basis for the ALJ's ultimate finding.
The issue of an adverse inpact to water quality is a factual
i ssue susceptible to ordinary nethods of proof. Berrv, supra. A
review of the record indicates that there is conpetent
substantial evidence to support this finding. (Harper Vol. 111:
72-73; Mracle Vol. VI: 173-174). Consequently, for this reason
and for the reasons set forth above in our ruling on Petitioners'
Exception nunber 13, this exception is rejected. Petitioners
Exception 15 Petitioners take exception to recomrended finding of
fact nunber 86, in which the ALJ found that over 1,000 test holes
were dug on the property. Petitioners apparently object to the
findi ng based upon purported contradi cti ons between testinony
evi dence and docunentary evidence. The fact that the record may
contain evidence contrary to the ALJ's finding is not sufficient
basis to overturn a finding of fact that is otherw se supported
by a conpetent substantial evidence. Florida Sugar Cane League,
580 So.2d at 851. Recommended finding of fact nunber 86 is
supported by the testinony of H nes' expert archeol ogi st Stokes
who testified:

"We dug over 1,000 holes on this property and
we had probably 100 or 120 that had artifacts
in them"



(Stokes Vol. 1V: 70). Therefore, the finding is support by
conpetent substantial record evidence.

Second, Petitioners have m scharacterized the finding in
their exception. They state "while the applicant's archaeol ogi st
m sl eadi ngly stated at hearing that about 100-120 artifacts were
found, her report lists 382 artifacts.” |In fact, Dr. Stokes
testified that out of 1,000 test holes, artifacts were found in
100 or 120 of the test holes. (Stokes Vol. IV: 70). Dr. Stokes
did not testify to, nor did the ALJ find, that only 100 to 120
artifacts were found.

Since there is conpetent substantial evidence to support
finding of fact nunber 86, Petitioners' Exception 15 is rejected.

Petitioners' Exception 16

Petitioners take exception to recommended finding of fact
nunber 102, in which the ALJ found that the surface water
managenent systemw || retain the pollutants generated on site.
Petitioners cite to portions of the record that they assert
contradict this finding. Specifically, Petitioners cite to the
testimony of an expert wi tness which provided that poll utant
removal will not be 100% (Harper Vol. I1I11: 68). It is not
Wi thin our purview to determ ne whether the record contains
evi dence contrary to the Adm nistrative LAW Judge's finding of
fact, but whether the finding of fact is supported by conpetent
substantial evidence. Florida Sugar Cane League v. State Siting
Bd., 580 So.2d 846 (Fla. 1st DCA 1991); Heifetz v. Dept of
Busi ness Regul ation, 475 So.2d 1277 (Fla. 1st DCA 1985).

Not w t hst andi ng that the record may contain evidence contrary to
the Adm nistrative LAWJudge's finding, we are bound by these
findings if the record discloses any conpetent substanti al
evidence in support. Bradley, 510 So.2d 1122; West Coast

Regi onal Water Supply Auth. v. Harris, 604 So.2d 892, cause

di sm ssed, 613 So.2d 4 (Fla. 1992). The record contains

conpet ent substantial evidence that the stormwvater nmanagenent
systemis an excellent oversized systemthat "retains virtually
all of the pollutants generated on site."” (Harper Vol. Il1: 74).
Therefore, we nmust reject Petitioner's Exception 16.

Petitioners' Exception 17

Petitioners take exception to recommended concl usi on of |aw
nunmber 113, in which the ALJ concludes that with the
nodi fi cations recommended by the ALJ, the applicant has provided
reasonabl e assurance of having inplenented all practicable design
nmodi fications to reduce or elimnate adverse inpacts to wetl and
functions and other surface water functions. Petitioners note
that the burden is upon H nes to show that a nodification is not



practicable. Additionally, Petitioners assert that this
recommended concl usion is not supported by recomended findi ngs
as it relates to inpacts associated with the entry road.
Specifically, Petitioners contend that the ALJ has not
recommended finding that undertaking nodifications in the
proposed design of the entry road woul d adversely affect public
safety, not be technically capable of being undertaken nor be
economcally viable. Thus, Petitioners seek a remand for further
findings on this matter.

Petitioners are correct regarding H nes' burden. However,
the ALJ concluded that Hi nes carried its burden and reconmended
additional conditions to assure conpliance. An ALJ's authority
to propose such conditions is well recognized. See, Hopwood v.
Department of Environnmental Regul ation, 402 So.2d 1296 (Fla. 2d
DCA 1981); also, Manatee County v. Departnent of Environnental
Regul ati on, 429 So.2d 360 (Fla. 1st DCA 1981). Finally,
Petitioners' attenpt to relitigate this issue by referring to
t hose sections of their Proposed Recommended Order which argue
that wetland inpacts associated with golf hole No. 4, Pond Y-2,
and the entry road have not been sufficiently reduced or
elimnated is rejected.

As previously discussed in our rulings on Petitioners'
Exceptions 1 and 2, the ALJ's conclusion of law, including as it
relates to the entry road, is supported in its entirety by
findings of fact that are based on conpetent substanti al
evidence. The ALJ's findings in findings of fact nos. 10, 11,
and 14 state the requirenents and consi derati ons necessary to
construct a safe road. (R O : 10-11). These requirenents and
considerations include the radius of the roadway curves, roadway
desi gn speed, sight distance along the road, and adequate traffic
stacking. After having considered all the evidence, including
the road nodifications suggested by Petitioners, the ALJ
specifically found the proposed road design to be a conproni se
bet ween the necessity to design the road for safe travel and to
avoid the wetlands. (R QO : 11). Consequently, it is clear that
the ALJ rejected those nodifications as not practicable because
they were inconpatible with the necessity for the road to be
designed with these safety requirenents and consi derations. The
ALJ's findings provide a sound basis for the ALJ to concl ude that
Hi nes provi ded reasonabl e assurance that it had inplenented al
practicabl e design nodifications to reduce or elimnate adverse
i npacts to wetland functions. Accordingly, Petitioners
Exception 17 is rejected.

Petitioners' Exception 18

Petitioners take exception to recommended concl usi on of |aw
nunber 108, in which the ALJ concludes that there wll be no



adverse water quantity inpacts to the extent that this
recommended concl usi on includes consideration of section 12.2.4,
MSSWA. H Petitioners argue that this rule specifically requires
the Applicant to "performan analysis of the drawdown in water

| evel s or diversion of water flows resulting from such
activities." Petitioners posit that because there was no
conpetent substantial evidence that an anal ysis of diversion of
water flows or drawdown in water |evels was conducted, the

requi renents of section 12.2.4, MSSWA. H., have not been net.
Petitioners go on to assert that the record establishes that
there will be a diversion in water flows with an unknown effect
on wetlands and, therefore, there is no factual basis to concl ude
that there will be no adverse water quantity inpacts.

Petitioners expressly limt this exception to consideration
of the requirenents of section 12.2[.2].4[sic], A H It first
shoul d be noted that section 12.2.2.4, by its terns, is
considered by the District inrelation to Rule 40C4. 301(1)(d), -
Fla. Admn. Code, and 12.1.1(a), MSSWA.H, as opposed to 40C
4.301(1)(a) and section 10.2.1, MSSWA. H., which is the subject
of conclusion of |aw nunber 108. However, conclusion of |aw no.
108 expressly addresses Rule 40C-4.301(1)(a), Fla. Adm n. Code,
and section 10.2.1, MSSWA. H The subject of these two related
rule provisions is flooding, not the converse, which is the
subj ect of section 12.2.2.4, MSSWA. H  Consequently, recommended
concl usi on no. 108 does not include consideration of section
12.2.2.4, MBSWA H., and therefore, this exception is rejected.

In any event, although Petitioners essentially conplain
about the caliber of the analysis which was perfornmed to neet
12.2.2.4, MGSWA. H., the reasonabl e assurance standard does not
require the Applicant to performevery known test concerning an
issue in order to establish entitlement to a permt. Booker
Creek Preservation. Inc. v. Mbil Chemcal Co., 481 So.2d 10, 13
(Fla. 1st DCA 1986). Rather, reasonabl e assurance neans a
"substantial |ikelihood" that the project will be successfully
i npl enented. Metropolitan Dade Co. v. Coscan Florida, Inc., 609
So.2d 644, 648 (Fla. 3rd DCA 1992). As the Applicant in this
proceedi ng, H nes has the ultimte burden of persuasion. Florida
Dep't of Transportation v. J.WC Co., Inc., 396 So.2d 778, 787-
790 (Fla. 1st DCA 1981). Hi nes also had the initial burden of
presenting prim facie evidence denonstrating that it has
conplied with all applicable District standards. Petitioners
then nmust present "contrary evidence of equivalent quality"”
proving the truth of allegations in their petitions. 1In this
case, as explained in the ruling on Petitioners' exception nunber
19 bel ow, conpetent substantial evidence to denonstrate
conpliance wwth 12.2.2.4, MSSWA.H was presented via expert
W t nesses who explained their analyses. Petitioners specul ate
about the potential problenms and question why an analysis of the




type they would be happy with was not perfornmed, but presented
i nsufficient evidence at hearing to prove their specul ation.

Petitioners' Exception 19

Petitioners take exception to recommended concl usi on of |aw
nunber 114, in which the ALJ concludes that there wll be no
adverse water quantity inpacts to wetlands. The basis for this
exception is Petitioners' allegation the Applicant failed to
conduct a water quantity analysis to establish the effect of
diverting surface water runoff to the golf course irrigation
ponds and fromthe effect of converting groundwater recharge into
surface water runoff going to the irrigation ponds that wll
occur as a result of the build out of the Marshall Creek DRI

Section 12.2.2.4, MSSWA. H., provides, in
pertinent part:

Pursuant to paragraph 12.1 .1 (a), an
appl i cant nust provi de reasonabl e assurance
that the regulated activity will not change

t he hydroperiod of a wetland or other surface
water, so as to adversely affect wetl and
functions or other surface water functions as
fol | ows:

(a) \Whenever portions of a system such as
constructed basins, stormmater ponds, canals,
and ditches, could have the effect of
reduci ng the depth, duration or frequency of
i nundation or saturation in a wetland or

ot her surface water, the applicant nust
perform an anal ysis of the drawdown in water
I evel s or the diversion of water flows
resulting fromsuch activities and provide
reasonabl e assurance that these drawdowns or
di versions wll not adversely inpact the
functions that wetlands and ot her surface
waters provide to fish and wildlife |isted
speci es. (Enphasis added).

The Petitioners assert that the "anal ysis" required by paragraph
1 2.2.2.4(a) was not perfornmed. Petitioners assune that the
requi red analysis nmust be a quantitative analysis. Petitioners
argue that, based on the record, since a nunber was not

cal cul ated for every conponent of the Applicant's and the
District's analysis of drawdown and diversion effects, e.g.,
evapotranspiration, the required anal ysis was not perforned,
hence they allege there is no conpetent substantial evidence in
the record to support this recommended concl usion by the ALJ.




Section 12.2.2.4(a), MSSWA H., does not require a quantitative
versus a qualitative type of analysis to be perfornmed. Either
type of analysis or a conbination type of analysis may be
sufficient to neet the rule depending on the results of this
analysis in a particular case. In this case, the record is
replete with conpetent substantial evidence that the required
anal ysis was perforned. (Frye Vol. V: 22-29; Mracle Vol. VI:
142-158). In fact, both a qualitative (Frye Vol. V: 22-29) and a
guantitative (Mracle Vol. V: 142-158) anal ysis was perforned.
Based on these anal yses, the District's Chief Engineer determ ned
t hat reasonabl e assurance had been provided that the projected
drawdowns and diversions in water |evels and flows woul d not
result in adverse inpacts under the rule. (Mracle Vol. VII: 31-
32, 39-43, 46-47). In order to provide additional assurance
regardi ng the wetland adjacent to pond L, a nonitoring condition
was recommended pursuant to paragraph 12.2.2.4(c), MSSWA. H.
(Frye Vol. V: 25-26; District Ex. 1).

The Petitioners incorporate pages 55-58 of their Proposed
Recomended Order as further support of this exception. In these
pages, Petitioners discuss two opinions fromthe district courts
of appeal and a final order of the District, all of which support
the proposition that it is the permt applicant's burden to
provi de the requisite reasonabl e assurances before the permt is
granted. Booker Creek Preservation, Inc v. Mbil Chem cal Co..
481 So.2d 10, 13-14 (Fla. 1st DCA 1985); Metropolitan Dade
County. Coscan Florida, Inc., 609 So.2d 644, 648649 (Fla. 3rd DCA
1992); Osceola County v. St. Johns R ver Water Mgnt. Dist., ER
FALR '92: 109. W do not disagree with this proposition, and we
find that in this case, prior to the permt being issued through
this Final Order, Hi nes has provided reasonabl e assurance at
hearing that the requirements of section 12.2.2.4, MSSWA. H., are
met. The reasonabl e assurance standard does not require the
Applicant to performevery known test concerning an issue in
order to establish entitlenment to a permt. Booker Creek
Preservation, Inc. v. Mbil Chemcal Co., 481 So.2d 10,13 (Fla.
1st DCA 1986). Rather, reasonabl e assurance neans a "substanti al
i kelihood" that the project will be successfully inplenented.
Metropolitan Dade Co. v. Coscan Florida, Inc., 609 So.2d 644, 648
(Fla. 3rd DCA 1992). Petitioners additionally argue on page 58
of their PRO that since a water |evel nonitoring programfor
wet | ands on the project site (excepting the pond L wetland) is
not being required, the provisions of paragraph 12.2.2.4(c),
MSSW A. H., have not been net. Paragraph 12.2.2.4(c) provides:

Whenever portions of a system could have the
effect of altering water levels in wetl ands
or other surface waters, applicants shall be
required to nonitor the wetland or other
surface waters to denonstrate that such



alteration has not resulted in adverse

i npacts; or calibrate the systemto prevent
adverse inpacts. Monitoring paraneters,
met hods, schedul es, and reporting

requi renents shall be specified in permt
condi ti ons.

We find that based upon the reasonabl e assurance provided
under paragraph 12.2.2.4(a), as discussed herein, there are no
ot her portions of the systemthat could alter water |evels, and
consequently, no additional nonitoring is required under
par agraph 12.2.2.4(c), MSSWA. H., in this instance. This
conclusion is supported by conpetent substantial evidence. (Frye
Vol . V: 25-26; District Ex. 1). Therefore, this is not a basis
for nodifying or rejecting recomended concl usi on of |aw nunber
114.

For the reasons set forth above, Petitioners' Exception 19
to the ALJ's reconmmended concl usion of |aw nunber 114 is
rej ect ed.

Petitioners' Exception 20

Petitioners take exception to recommended concl usi on of |aw
nunmber 118, in which the ALJ concludes that the proposed
mtigation wll offset the inpacts to the values and functions
served by the wetlands which will be inpacted. Specifically,
Petitioners contend that section 12.3.1.1, MSSWA H., has not
been nmet since the mtigation does not create wetlands "sim | ar
to those being inpacted." Additionally, Petitioners contend that
there will be a net loss in wetland or other surface water
functions, which is prohibited by Rule 12.1, NMSSWA. H.

Petitioners' exception objects only to the ALJ's
determ nation that the mtigation is sufficient and therefore,
they contend the permt should be denied. As set forth in detai
in our ruling on Petitioners' exception no. 2, conpetent
substantial evidence exists in the record to support the ALJ's
findings of fact regarding the sufficiency of the mtigation.
Based on his factual findings, the ALJ reasonably concl uded that
the mtigation will offset the project's adverse inpacts to the
functions of wetlands and surface waters. W find that the ALJ
properly applied the District's mtigation rule requirenments and
properly concluded that the proposed mtigation is sufficient.
Further, for edification, we note that section 12.3.1.1, MSSW
A H, does not create an absolute requirenent as Petitioners
appear to contend, for the creation of wetlands "simlar to those
bei ng i npacted.” Rather, it provides guidance about how
mtigation "in general" is "best acconplished;"” the ultimte
requi renent regarding mtigationis "only to off-set the adverse



inpacts to the functions identified in sections 12.2-12.2.8
caused by regul ated activities." Section 12.3, MSSWA. H This
determnation is nade on a case-by-case basis. |In this case, we
concur with the ALJ that the mtigation plan off-sets the
project's adverse inpacts.

Petitioners' argunment regarding cunul ative inpacts is
addressed in our ruling on Petitioners' exception no. 28, bel ow

Petitioners' Exception 21

Petitioners take exception to recommended concl usi on of |aw
nunber 119, in which the ALJ concludes that there wll be no
significant inpact to surface or groundwater flow The
Petitioners base this exception on their allegation that the
Applicant failed to conduct an analysis of surface or groundwater
flow.

As expl ai ned previously, the reasonabl e assurance standard
does not require the Applicant to performevery known test
concerning an issue in order to establish entitlenent to a
permt. Booker Creek Preservation, Inc. v. Mbil Chem cal Co.,
481 So.2d 10,13 (Fla. 15t DCA 1986). Rather, reasonable
assurance neans a "substantial |ikelihood" that the project wll
be successfully inplenmented. Metropolitan Dade Co. v. Coscan
Florida. Inc., 609 So.2d 644, 648 (Fla. 3rd DCA 1992).

We find that there is conpetent substantial evidence in the
record to support the ALJ's conclusion that there will be no
significant inpact to surface or groundwater flow and we concur
in the ALJ's conclusion. The ALJ nade extensive findings that
wet | and val ues and functions will not be adversely inpacted by
water quantity inpacts. The ALJ found: (1) there will be no net
| oss of surface water to Stokes Creek or Marshall Creek; (2)
adverse groundwat er drawdown has been prevented through a system
of cut-off walls; (3) groundwater flow patterns wll be
mai nt ai ned; (4) inpacts to groundwater recharge wll be
insignificant; and (5) nonitoring of hydrology in sonme wetl ands
is required (RO : 28). These findings are supported by
conpetent substantial evidence in the record. (Johnson Vol. I1:
86-87; Frye Vol. V. 22-27, 41-42: Mracle Vol. VI: 142-154;
District Ex. 1: 2-3; Hnes Ex. 10: sheets 23-26; H nes Ex. 9:
sheets 3-11). Further, evidence exists that further nodeling of
i npacts to water quantity was not necessary. (Mracle Vol. VII
31-32). Thus, Petitioners' Exception nunber 21 is rejected.

Petitioners' Exception 22

Petitioners take exception to recommended concl usi on of |aw
nunber 120, in which the ALJ concludes that the wetlands w ||



continue to function as under pre-devel opnent conditions. The
basis for this exception apparently is that Petitioners believe
that the mtigation plan will not offset wetland inpacts and that
wet | ands, both individually and cunmul atively, will not continue
to function as under pre-devel opnent conditions. The Recommended
Order cites to section 12.2.3.4, MSSWA. H., which describes how
this public interest factor is to be reviewed. This section
requires consideration of the "adverse effects or inprovenments to
existing recreational uses of a wetland or other surface water"
fromthe parts of the project |located in, on, or over wetlands.
Conpetent substantial evidence exists in the record that to the
extent that any recreational values exist on-site, they will be
mai nt ai ned. (Esser Vol. V: 121-122). Thus, we agree with the
ALJ's conclusion that the functions the wetlands provide for
recreational uses under pre-devel opment conditions wll be

mai ntai ned after the project is conpleted. Additionally,
Petitioners' contention that the record does not support the
ALJ's conclusions regarding the sufficiency of the mtigation
plan to offset inpacts is dealt with in the ruling on
Petitioners' Exception nunber 2. Accordingly, Petitioners
Exception 22 is rejected.

Petitioners' Exception 23

Petitioners take exception to conclusion of |aw nunber 122
wherein the ALJ concludes that the historical and archaeol ogi cal
resources factor of the public interest test is generally
neutral. (RO : 49). Petitioners contend that no basis exists to
support this conclusion because Hines did not survey for such
resources within wetl ands.

Section 12.2.3.6, MSSWA. H., provides that "the District
wi |l evaluate whether the regulated activity in, on, or over
wetl ands will inpact significant historical or archeol ogical
resources” and requires an applicant to "map the | ocation and
characterize the significance of any known historical or
archeol ogi cal resources that may be affected by the regul ated
activity located in, on or over wetlands or other surface
waters." In addition, the District is to provide copies of
permt applications to the D vision of H storical Resources of
the Departnent of State to "solicit their coments regarding
whet her the regulated activity may adversely affect significant
hi stori cal and archeol ogi cal resources.” |If such resources are
reasonably expected to be inpacted by the regulated activity, a
permt applicant nust perform "an archeol ogi cal survey" and
inplenment a plan to protect any significant historical or
ar cheol ogi cal resources.

The source of Petitioners' contention is the fact that
Hi nes' expert did not conduct shovel tests wthin wetlands. The




unrebutted testinony of H nes' expert was that conducting shovel
tests in wetlands was not physically possible because of the
inability to put the wetland material through the surveying
screen. (Stokes Vol. IV: 67). Contrary to Petitioners

assertion, Dr. Stokes testified that the area "adjacent to
wet | ands” was a high probability area for archeol ogical sites and
t hat extensive shovel tests were conducted all around the
wet |l ands. (Stokes Vol. 1V: 67). Section 12.2.3.6 does not
specifically require wetland shovel tests. Conpetent substanti al
evi dence was presented that H nes perforned an extensive

ar cheol ogi cal survey consistent with the State's D vision of

Hi storic Resources guidelines (Stokes Vol. IV: 13-29 and Hines
Ex. 5), and the ALJ nade extensive findings about the survey's
results. (RO : 35-38). The |evel of evidence an applicant nust
provi de is one of reasonabl e assurances, not absol ute guarantees.
Hoffert v. St. Joe Paper Co., 12 F.A L.R 4972, 4987 (Dept. of
Envtl. Regul ation, Decenber 6,1990). Accordingly, Petitioners
Exception 23 is rejected.

Petitioners' Exception No. 24

Petitioner takes exception to conclusion of |aw nunber 124
wherein the ALJ finds that "[n]o significant or [sic] historic or
ar cheol ogi cal resources were found in, on, or over wetlands or
surface waters within the Project area.”" (R O: 50) (Enphasis
added). The ALJ further found that "[o]ne significant site (Ad
Ki ngs Road) was found in an upland area of the Project.” (R O.:
50) (Enphasis added). Contrary to Petitioners' assertions, these
statenents are not inconsistent. Conpetent substantial evidence
was presented that the O d Kings Road site as well as other
identified sites are located in uplands. (H nes Ex. 41). The
ALJ's finding only referenced wetl ands. Accordingly,

Petitioners' exception is rejected.

Petitioners' Exception 25

Petitioners take exception to recomended concl usion of |aw
nunmber 126, in which the ALJ concludes that all factors in the
public interest test are neutral. Petitioners do not provide any
specific support for this assertion. Petitioners nerely state

"[f]or the reasons nore specifically described herein * * *,
Wthout a nore specific explanation of the basis of this very
broad exception, it is difficult to provide a detailed ruling.
Nevert hel ess, based on our review of the entire record and based
on our consideration of all of Petitioners' exceptions, along
wi th the bases provided in support thereof, we find that the ALJ
properly applied the public interest test and properly concl uded
that all conponents of the public interest test are neutral.
This issue is nore fully discussed in our ruling on Petitioners



Exception 32, below. Accordingly, Petitioners' Exception 25 is
rej ect ed.

Petitioners' Exception 26

Petitioners take exception to the first sentence of
recommended concl usi on of | aw nunber 139, wherein the ALJ
concludes that "[t]he D vision of H storical Resources has
determ ned that the upland and wetl and portion of the project
w Il not adversely affect historic or archaeol ogi cal resources.”
Petitioners contend that this statenent is actually a finding of
fact, not a conclusion of law, and that said finding of fact is
not supported by conpetent substantial evidence. |n addition,
Petitioners argue that (1) "there is no evidence to support the
conclusion that the D vision of Hi storic Resources was
interpreting the term'adversely inpact' in the sane fashion as
the District interprets the term'adversely affect' in section
373.414(1)(a) 6, Fla. Stat.;" (2) this statenment does not support
a finding of fact; and (3) this statenent "is not rel evant and
does not provide a basis for a conclusion of |aw "

The first sentence of conclusion of |aw nunber 139 is a
finding of fact in that it reiterates the ALJ's finding of fact
in paragraph 94. Petitioners took no exception to the finding in
par agr aph nunber 94. The Governing Board may not reject or
nodi fy the findings of fact unless the agency first determ nes
froma review of the entire record, and states with particularity
in the order, that the findings of fact were not based upon
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). This finding is supported by conpetent substanti al
evidence in the formof testinony by an expert archaeol ogi st, as
well as District staff, and a letter fromthe D vision of
Hi storical Resources, and thus, cannot be disturbed. (Stokes Vol.
| V: 34-35; Esser Vol. V. 101-103; District Ex. 11). W concur
with the ALJ's interpretation of this criteria.

There was testinony at the final hearing that District
staff forwarded for review a copy of the notice of Hi nes
application to and requested comments fromthe Departnment of
State, Division of Hi storical Resources. (Esser Vol. V: 101-103).
The response letter (District Ex. 11) was the basis for District
staff's opinion that the project would not inpact significant
hi storical or archeol ogical resources under the secondary i npact
anal ysis. (Esser Vol. V: 101-103; District Ex. 11).
Addi tionally, H nes' expert provided conpetent substanti al
evi dence to support archaeol ogical findings and this concl usion.
(Stokes Vol. 1V: 34-35, 4143). Petitioners further argue that
this finding is not relevant. This finding is relevant under the
secondary inpact analysis found in paragraph 1 2.2.7(c), MSSW
A.H, which is part of the public interest bal ancing test.



Section 12.2.3.6 specifically states that the District wll
solicit the view of the Division of Historical Resources in
assessing the criterion regarding historical and archaeol ogi cal
resources. The finding that "[t]he D vision of H storical
Resources has determ ned that the upland and wetl and portion of
the project will not adversely affect historic or archaeol ogi cal
resources" supports the ALJ's conclusion of |aw that reasonabl e
assurances have been provided to neet this criterion, however, as
expl ai ned above, it is not the only finding which supports the
conclusion that significant historical and archaeol ogi cal
resources will not be adversely affected. Accordingly,
Petitioners' Exception 26 is rejected.

Petitioners' Exception 27

Petitioners take exception to recomended concl usion of |aw
nunmber 140, in which the ALJ concludes that future inpacts have
been evaluated. Petitioners contend that this is a finding of
fact rather than a conclusion of law. Petitioners further
mai ntain that as a finding of fact it is meaningless unless nore
information is provided regarding what future inpacts have been
eval uated. Despite Petitioners' characterization of the ALJ's
finding, a review of the ALJ's finding reveals that the ALJ found
that "reasonably expected future phases and related activities
have been described and eval uated."

Thi s exception essentially challenges the evidentiary
support for the ALJ's findings in paragraphs 100-102. W find
that these findings are supported by conpetent substanti al
evidence in the record. (Elledge Vol. VII: 83-87; Dennis Vol. |V
204-205; Hnes Ex.'s 14,16). W find no nerit in Petitioners
assertion that this finding is nmeaningless. This finding is
i nportant under the secondary inpact anal ysis conducted pursuant
to section 12.2.7, MSSWA. H  Section 12.2.7 requires:

* * %

(d) An applicant shall provide reasonable
assurance that the follow ng future
activities:

1. additional phases or expansion of the
proposed system for which plans have been
submtted to the District or other

gover nment al agenci es; and

2. on-site and off-site activities regul ated
under part 1V, chapter 373, Fla. Stat., or
activities described in section 403.813(2),
Fla. Stat., that are very closely |linked and



causally related to the proposed system wll
not result in water quality violations or
adverse inpacts to the functions of wetl ands
and other surface waters as described in
subsection 12.2.2. As part of this review,
the District wll also consider the inpacts
of the intended or reasonably expected uses
of the future activities on water quality and
wet | and and ot her surface water functions.
(Enphasi s added).

The statenent that "[r] easonably expected future phases and
rel ated activities have been described and eval uated” is
supported by findings of fact 100-102 and thus Hi nes has
satisfied the criterion of having to provide reasonabl e
assurances that future activities will not result in water
quality violations or adverse inpacts to the functions of
wet | ands or other surface waters. Consequently, since the
findings are supported by conpetent substantial evidence and are
relevant to the proceeding, it cannot be disturbed. Berry,
supra. Accordingly, Petitioners' exception nunber 27 is
rej ect ed.

Petitioners' Exception 28

Petitioners take exception to recommended concl usi on of |aw
nunber 141, in which the ALJ concludes that the wetl and
mtigation plan offered for the Project ensures that there wll
be no unacceptabl e cunul ative inpacts because: (1) the mtigation
of fsets the adverse inpacts of the Project; (2) the mtigationis
to be undertaken on the Project site; and (3) the mtigation is
to be undertaken in the sane drai nage basin. Petitioners assert
that the Applicant failed to present sufficient evidence of past,
present and future regulated activities in the sane drai nage
basin, and that therefore, there is no factual basis to concl ude
that there will be no unacceptable cunul ative inpacts.

To the extent Petitioners are arguing that the
Adm ni strative Law Judge inproperly interpreted the District's
cunul ative inpacts rule, Petitioners are incorrect. The ALJ's
conclusion reflects this Governing Board's interpretation of its
cunul ative inpacts rule and is consistent with the manner in
which we routinely apply this rule. See, Sarah H Lee v. St.
Johns River Water Managenent District and WAl den Chase
Devel opers, Ltd., DOAH Case No. 99-2215 (rendered Septenber 27,
1999) at 47 ("The mtigation proposed by Wal den Chase will be on-
site and thus within the sanme drai nage basin as the Wl den Chase
Devel opnent. District staff determned that the mtigation wll




off-set the project's adverse inpacts. Therefore, pursuant to
section 40C-4.302(1)(b), the cunul ative inpacts criterionis
met"). Accordingly, Petitioners' Exception nunber 28 is

rej ect ed.

Petitioners' Exception 29

Petitioners take exception to recommended concl usi on of |aw
142, in which the ALJ concludes that project's mtigation ratios
are greater than those set forth in the handbook. Petitioners
contend that the ALJ did not make any findings as to what the
applicable ratios are and therefore there is no basis to concl ude
t hese unknown ratios exceed the ratio guidelines in the rules.
Additionally, Petitioners take exception to the concl usion that
the mtigation offsets the direct and secondary inpacts
associated wwth the Project. Petitioners argue that the
Applicant has failed to provide conpetent substantial evidence of
reasonabl e assurance of conpliance with the mtigation
requirenents set forth in Rules 12.3.3.2(b), (c), (9, (i), (k),
(n), (o0); 12.3.3.1(b); 12.3.5; 1 2.3.7.7(a); 12.3.1.1, MSSWA. H.

Wth regard to the ALJ's concl usion regarding the
sufficiency of mtigation, we have previously addressed this
issue in our ruling on Petitioners' Exception nunber 2 and have
found that there is conpetent substantial evidence for the ALJ to
conclude that the mtigation will offset the project's direct and
secondary inpacts. The mtigation ratios contained in the
District's rules are guidelines only and the actual ratios needed
to offset adverse inpacts nay be higher or |ower based on a
consideration of factors listed in sections 12.3.2.1 and
12.3.3.2, MSSWA H  See, section 12.3.2., MSSWA. H  Mreover,
the District is authorized to consider innovative mtigation
proposal s which deviate fromthe standard mtigation practices
and to evaluate themon a case by case basis. See, section
12.3.1.8., MSSWA. H Therefore, a determ nation regarding
mtigation ratios is not necessary to determ ne the sufficiency
of mtigation. In any event, although the ALJ may not have
expl ained in detail how he reached this conclusion, the
Adm ni strative LAWJudge nmay reasonably infer fromthe evidence a
factual finding. Freeze v. Dept. of Business Regul ati on, 556
So.2d 1204 (Fla. 5th DCA 1990). Wth regard to Petitioners
contention that H nes has not provided reasonabl e assurance of
conpliance with sections 12.3.3.2(b), (c¢), (g9, (1), (k), (n) and
(o); 12.3.3.1(b); 12.3.5, 12.3.7.7(a) and 12.3.1.1., MSSWA H.,
this contention is without nerit. Section 12.3.3.2 provides in
pertinent part that an applicant's submttal of a mtigation plan
"shall include the follow ng information, as appropriate for the
type of mtigation proposed: . . ." (Enphasis added). There is
no absol ute requirenent that an applicant submt all of the itens
contained in section 12.3.3.2. These itens are designed to




assist staff in making a determ nation that the mtigation plan
conplies with the District's rules. In this case, as
denonstrated by the testinony of the District's expert w tness
Wal ter Esser, staff was able to nmake this determ nation based on
the information submtted by H nes. (Esser Vol. V. 1 15).
Section 12.3.3.1 (b) provides that an applicant "shall provide
reasonabl e assurance that the proposed mtigation wll:

(b) achieve mtigation success by providing
vi abl e and sust ai nabl e ecol ogi cal and
hydr ol ogi cal functions.

The ALJ found that the mtigation will indeed achieve success by
provi di ng such functions (R O : 27) and this conclusion is
supported by conpetent substantial evidence. (Esser Vol. V. 115).

Section 12.3.5 has been net in that Hi nes presented
conpetent substantial evidence that all of the created and
preserved wetl| ands and upland areas will be placed under a
conservation easenent. (H nes Ex. 2: 11).

Section 1 2.3.7.7(a) has been net because there was
unrebutted conpetent substantial evidence that H nes provided the
District with an estinate of the proposed mtigation costs and
that the estimate was reasonable. (Esser Vol. V. 114; Hi nes Ex.
46) .

Section 12.3.1.1. provides guidance as to how mtigation is
best acconplished. Since Petitioners have not el aborated on what
part of this section Hines allegedly has not conplied with, we
assunme that the basis for Petitioners' exception is that they
believe the mtigation is insufficient. Qur reasons for
concluding that the mtigation is sufficient are fully set forth
in our ruling on Petitioners' Exception 2.

Accordingly, Petitioners' Exception 29 is rejected.

Petitioners' Exceptions 30 and 31

Petitioners take exception to recomended concl usi ons of
| aw nunbers 144 and 151, in which the ALJ concludes that the
criteria set forth in section 10.2.2, MSSWA. H., have been net.
Petitioners' basis for this exception is that the ALJ provided no
anal ysi s or reasoning upon which he bases this broad concl usion.
Petitioners contend that all conponents of section 1 0.2.2(c),
MSSVWA. H., regarding the District's environnental criteria have
not been net. In each of these exceptions, Petitioners rely on
the argunents they have made in all of their previous exceptions.
Section 10.2.2, MSSWA H., states the sections of the Applicant's
Handbook wi th which an applicant nust conply in order to



denonstrate reasonabl e assurance that a project neets the

requi renents of 40C-4.301 (1)(d), (e), (f), (j), (k) and 40C
4.302(1 )(a), (b), (c), and (d). 3/ Wthout a nore specific
statenent for the basis of these two exceptions, it is difficult
to address these exceptions in detail. Neverthel ess, based upon
a review of the entire record and based upon a consi deration of
all of Petitioners' exceptions, we find that the ALJ properly
concluded that the criteria set forth in section 10.2.2, MSW
A.H , have been net. For further discussion, see our ruling on
Petitioners' Exception 32, below Thus, Petitioners' Exceptions
30 and 31 are rejected.

Petitioners' Exception 32

Petitioners take exception to recommended concl usi on of |aw
nunber 156, in which the ALJ concludes that the conditions
contained in Rules 40C 4. 301 and 40C- 4. 302 have been net.
Petitioners contend that all conponents of Rules 40C-4.301 and
40C- 4. 302 have not been net. Petitioners do not state the basis
for this exception. Again, Petitioners nerely refer to their
previ ous exceptions to argue that these conditions have not been
met. Wthout a nore specific statement for the basis of these
two exceptions, it is difficult to address these exceptions in
detail. The exception nerely reiterates, w thout specificity,
positions rejected by the Recommended Order. See, Britt v. Dept.

of Professional Regul ation, 492 So.2d 697 (Fla. 15t DCA 1986),
di sapproved on ot her grounds, Dept. of Professional Regul ation v.

Bernal , 531 So.2d 967 (Fla. 1988) (agency need not explicitly
rul e on exceptions which nerely reiterates positions previously
asserted and addressed in the Recommended Order). Neverthel ess,
based upon a review of the entire record and based upon a
consideration of all of Petitioners exceptions, we find that the
ALJ properly concluded that the criteria set forth in 40C 4. 301
and 40C-4.302, Fla. Adm n. Code, have been net.

The District's requirenments applicable to H nes' ERP
application are found in section 40C-4.301, Fla. Adm n. Code, and
par agraphs 40C-302(1)(a) and (b), Fla. Adm n. Code. These rules
provide in relevant part as foll ows:

40C- 4. 301: Conditions for Issuance of Permts

(1) In order to obtain a standard general,
i ndi vi dual, or conceptual approval permt
under this chapter . . . an applicant nust
provi de reasonabl e assurance that the
construction, alteration, operation,

mai nt enance, renoval or abandonnent of a
surface water managenent system (a) WII



not cause adverse quantity inpacts to
receiving waters and adj acent | ands;

(b) WIIl not cause adverse flooding to on-
site or off-site property;

(c) WIIl not cause adverse inpacts to
exi sting surface water storage and conveyance
capabilities;

(d) WII not adversely inpact the val ue of
functions provided to fish and wldlife and
listed species by wetlands and ot her surface
wat er s;

(e) WII not adversely affect the quality of
receiving waters such that the water quality
standards set forth in chapters 62-3, 62-4,
62- 302, 62-520, 62-522 and 62-550, Fl a.
Adm n. Code, including any anti degradation
provi sions of sections 624.242.(1)(a) and
(b), 62424(2) and (3), and 62.300, Fla.
Adm n. Code, and any special standards for
Qut standing Fl orida Waters and Qut st andi ng
Nat i onal Resource Waters set forth in 62-
4.24(2) and (3), Fla. Adm n. Code, will be
vi ol at ed;

(f) WII not cause secondary inpacts to
wat er resour ces;

(9) WII not adversely inpact the

mai nt enance of surface or ground water |evels
or surface water flows established in 40C 8,
Fla Adm n. Code:

(h) WII not cause adverse inpacts to a work
of the District established pursuant to
section 373.086, Fla. Stat.;

(i) WII be capable, based on generally
accepted engi neering and scientific
princi ples of being perfornmed and of
functioni ng as proposed;

(j) WII be conducted by an entity with the
financial, legal and adm nistrative
capability of ensuring that the activity wll
be undertaken in accordance with the terns
and conditions of the permt, if issued,



(k) WII conply with any applicabl e special
basin or geographic area criteria established
in chapter 40C- 41, Fla. Adm n. Code.

(2) If the applicant is unable to neet water
qual ity standards because existing anbi ent
wat er quality does not neet standards, the
applicant nust conply with the requirenents
set forth in sub-section 12.2.4.5 of the
Appl i cant's Handbook: Managenent and Storage
of Surface Waters.

(3) The standards and criteria, including
the mtigation provisions and the provisions
for elimnation or reduction of inpacts,
contained in the Applicant's Handbook:
Managenent and Storage of Surface Waters
adopted by reference in section 40C 4. 091,
Fla. Adm n. Code, shall determ ne whether the
reasonabl e assurances required by subsections
40C-4. 301 (1) and 40C-4.302, Fla. Adm n.

Code, have been provided.

40C- 4. 302: Additional Conditions for the
| ssuance of Permts

(1) In addition to the conditions set forth
in section 40C4.301, Fla. Admin. Code, in
order to obtain a standard general,

i ndi vi dual, or conceptual approval permt
under this chapter . . ., an applicant nust
provi de reasonabl e assurance that the
construction, alteration, operation,

mai nt enance, ... of a system

(a) located in, on, or over wetlands or

ot her surface waters will not be contrary to
the public interest . . . as determ ned by
bal ancing the followng criteria as set forth
in sub-sections 12.2.3 through 12.2.3.7 of

t he Applicant's Handbook: Managenent and

St orage of Surface Waters:

1. Wiether the activity will adversely
affect the public health, safety, or welfare
or the property of others;



2. \Wether the activity will adversely
affect the conservation of fish and wldlife,
i ncl udi ng endangered or threatened species,
or their habitats;

3. \Whether the activity will adversely
affect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational values or
marine productivity in the vicinity of the
activity;

5. \Whether the activity will be of a
tenporary or permanent nature;

6. Wiether the activity will adversely
affect or will enhance significant historical
and archeol ogi cal resources under the

provi sions of section 267.061, Fla. Stat.;
and

7. The current condition and rel ative val ue
of functions being perforned by areas
affected by the proposed activity.

(b) WIIl not cause unacceptable cumul ative

i npacts upon wetl| ands and ot her surface
waters as set forth in subsections 12.2.8
through 12.2.8.2 of the Applicant's Handbook:
Managenent and Storage of Surface Waters
adopted by reference in section 40C 4. 091,
Fla. Adm n. Code.

(c) Located in, adjacent to or in close
proximty to Class Il waters or located in
Class Il waters or Class 111 waters
classified by the Departnent as approved,
restricted or conditionally restricted for
shel I fish harvesting as set forth or

i ncorporated by reference in chapter 62R-7,
Fla. Admn. Code, will conply with the
additional criteria in sub-section 12.2.5 of
t he Applicant's Handbook: Managenent and
St orage of Surface Waters adopted by
reference in section 40C4.091, Fla. Adm n.
Code.




The evi dence produced at hearing and contained in the
Recomended Order denonstrates that, with the nodifications
recommended by the ALJ and required as permt conditions by this
Final Order, H nes has net the conditions set forth above for
i ssuance of an individual environnmental resource permt.

Pursuant to section 10.2.1 (a), MSSWA H., Hi nes' surface water
managenent systemis presuned to have conplied wth paragraphs
40C-4.301(1 )(a), (b) and (c) since the record shows that the
post - devel opnent peak rate of di scharge would be | ower than the
pre-devel opnment peak rate of discharge for a 24-hour, 25-year
stormevent (RO : 27-28), and sections 10.2.1 (b) through (d),
MSSWA. H., are not applicable to H nes since its systemw || not
be discharging to a | andl ocked | ake; is not |ocated downstream on
a point or watercourse where the drainage area is five square
mles; and does not inpound a stream or other water course.

The record shows that the Marshall Creek golf course and
entry road project will not adversely inpact the val ue of
functions provided to fish and wildlife and |isted species by
wet | ands and ot her surface waters as required by paragraph 40C
4.301(1)(d), Fla. Admn. Code. (R O : 28). To determ ne whether
t hi s paragraph has been net, H nes was required to denonstrate
conpliance with sections 12.2.2 and 12.2.2.4 of the NMSSW
Applicant's Handbook. Section 12.2.2, MSSWA. H., requires
consi deration of whether Hnes will inpact the values of wetl ands
and surface waters on the site so as to cause adverse inpacts to
t he abundance, diversity, and habitat of fish, wildlife and
listed species. Conpliance wth sections 12.2.2 and 12.2.2. 4,
MSSW A. H., however, is not required for those parts of the
Marshall Creek entry road and golf course project which wll be
| ocated in isolated wetlands | ess than one-half acre in size 4/
si nce none of the exceptions in sections 1 2.2.2.2(a) through
(d), MSSWA H., were denonstrated to apply in this case. 5/

First, the evidence failed to show that any threatened or
endanger ed species actually utilize, on nore than an incidental
basis, any of the isolated wetlands |l ess than 0.5 acres in size
| ocated on the project site. (RO 14-15). The record shows only
that certain species could or may potentially use sone of these
wet | ands on an incidental basis and these observations are
insufficient torise to the |evel of "use" contenplated by
section 12.2.2.1(a), MSSWA H 6/ ( RO 14-15).

Second, none of the isolated wetlands | ess than 0.5 acres in
size are located in an area of state concern or are connected by
standing or flow ng surface water at seasonal high water level to
one or nore wetlands. (R QO : 14-15). Finally, the District did
not establish that any of the isolated wetlands | ess than 0.5
acres in size proposed to be inpacted singly or cunmulatively are
of nore than mnimal value to fish and wldlife. (RO : 14-15).



Hi nes proposes to fill or clear 11.57 acres of wetlands that
represent inpacts to isolated wetlands greater than 0.5 acres in
size or are contiguous wetlands. Since these inpacts wll
elimnate these wetland areas' ability to provide functions to
fish and wldlife, they are initially considered adverse.

Section 12.2.1.1, MSSWA. H., provides that in this instance H nes
must i npl ement practicable design nodifications to reduce or
elimnate these adverse inpacts. 7/ Pursuant to section
12.2.1.1, MSSWA. H., the term"nodification" excludes
alternatives that would require a project that is significantly
different in type or function or that would consist of not

i npl enmenting the proposed systemin sone form A nodification is
not considered "practicable"” if (1) the proposed nodification is
not technically capable of being done; (2) is not economcally
viable; (3) would adversely affect public safety through the
endangernent of lives or property; or (4) the cost of the
nodi fi cation outwei ghs the environnmental benefit it would

achi eve. See, section 12.2.1.1, MSSWA. H.

Wth the nodifications recommended by the ALJ and required
as permt conditions by this Final Oder, Hi nes has inplenented
all practicable design nodifications. Consideration in this
anal ysis of both present and future phases for which plans have
been submtted to, and approved by, |ocal governnment agenci es was
appropriate since failure to consider future phases could lead to
a waste of econom c resources and the applicant's | oss of
potential econom c use of the property. Initially, H nes has
conpleted a master planning process that resulted in a
devel opment schene which will mnimze inpacts to the highest
quality wetlands on the project site both in present and future
phases.

After performng a master planning process, H nes conducted
a reduction and elimnation analysis for adverse wetland inpacts
associated with the entry road, golf hole 4, and the devel opnent
bl ock including golf holes 1, 9, 10, 18, the driving range,
Village Center (including the future club house), and stormater
ponds Y-1, Y-2, and L. Hines evaluated alternative | ocations for
golf hole 4. The record shows that Hi nes mnimzed the inpacts
associated wth the entry road by designing a road alignnent that
i ncorporated an existing wetland road crossing and by rel ocating
the entry road's stormmater runoff ditch i medi ately adjacent to
the road. Further design nodifications were not practicable
because they woul d adversely affect public safety. (R O : 10-11).
Hines mnimzed the inpacts associated with golf hole 4 by
designing the golf hole fairway 50 feet narrower than optinal.
The record shows that relocation of golf hole 4 was not
practi cabl e because the cost of the relocation nore than



out wei ghed the environnental benefit of avoiding inpact area F-
82. (RO : 17).

| npacts fromthe | arge devel opnent bl ock associated wth the
starting and finishing holes on the front and back nine, the
driving range, and the future Village Center, including a future
cl ubhouse, have been mnimzed by |locating themin an area of
upl ands where wetland inpacts wll be mnimal. (R O: 15-16).
Many of the wetlands in this area are isolated wetlands |ess than
one-half acre in size for which a reduction and elimnation
anal ysis is not required. See, footnote 5 above. The renaining
wet | and i npacts could not be further reduced or elimnated since
design nodi fications would result in adverse inpacts to public
safety, not be technically or economcally feasible, or result in
a significantly different project in terns of type or function.
(RO: 14-17).

Pursuant to section 12.2.1 .2(a), MSSWA.H., design
nodi fications to reduce or elimnate proposed inpact area F-41
are not considered practicable because the ecol ogi cal functions
of this area are |low and the proposed mtigation will provide
greater long termviability. (RQO: 16-17).

The record shows that the Marshall Creek entry road and gol f
course project wil! not change the hydroperiod of wetlands or
surface waters so as to adversely affect wetland functions or
surface water functions, and that the project, therefore,
conplies with section 12.2.2.4, MSSWA. H., the other prong of the
test to determ ne whet her paragraph 40C 4.301(1)(d) has been net.
(RO : 27-28). Since the groundwater contribution and, |ess
inportantly, the surface water contribution to wetlands will not
be significantly different after the project is conpleted, the
project is not reasonably expected to alter the water levels in
wet | ands remaining on the site after the project has been built.
(RO: 28). As a precaution, the special vegetative nonitoring
condi tion proposed by the District shall be a condition of the
permt.

Since Hines has inplenented all practicable design
alternatives to elimnate and reduce those adverse wetl and
i npacts for which a reduction and elimnation anal ysis was
required, the District, pursuant to section 12.3, MSSWA H., was
able to consider mtigation proposed for the Marshall Creek entry
road and golf course project. The record shows that existing
| arge contiguous wetland systens will be preserved and protected
wi th upland buffers and together with the proposed wetl and
creation, enhancenent and restoration areas will replace the
types of functions that the inpacted areas provide to fish and
wldlife. (RQO: 23-27). Hnes' mtigation plan wll offset the
adverse inpacts the project will have on the value of functions



by contiguous and isol ated wetl ands

provided to fish and wildlife
1)(d) is, therefore, net.

and paragraph 40C- 4. 301(

Since the mtigation proposed by Hnes will be on-site and
thus within the sanme drainage basin as the Marshall Creek entry
road and golf course project and will offset the projects adverse
i npacts, paragraph 40C-4.302(1 )(b), the cunul ative inpacts
criterion, is net. (RO : 57).

Wth the nodifications recommended by the ALJ and required
as permt conditions by this Final Order, the Marshall Creek
entry road and golf course project will not cause adverse
secondary inpacts to the water resources pursuant to paragraph
40C-4.301(1)(f). Conpliance wth this paragraph is determ ned by
a nunber of tests in section 12.2.7, MSSWA H The record shows
that under the first test [section 1 2.2.7(a)], the follow ng
potential inpacts were evaluated: (i) the effect of the use of
the entry road and golf cart crossings on wildlife where the road
or crossings are located in, over or adjacent to wetlands; (ii)
the effect of human use of the golf course where such use would
occur adjacent to wetlands; and (iii) the effect of surface water
runoff fromthe golf course on the water quality in adjacent
wet | ands. Pursuant to section 1 2.2.7(a) and with the exception
of areas adjacent to golf hole 4, inpact areas F-20, F-112, F-8
A, F-111 and F-33, and clearing areas C2 and G5, the secondary
i npacts of human activity adjacent to the wetlands are not
consi dered adverse since the evidence showed that H nes has
proposed buffers with a mnimumw dth of 25 feet around these
wetlands. (R O: 21). Secondary inpacts fromthe golf cart
crossings were al so not considered adverse since the evidence
showed that wetland functions to fish and wildlife wll be
mai nt ai ned despise the crossings. (RO : 21).

No secondary inpacts will occur under the second test
[section 12.2.7(b)] since there was no evidence that any aquatic
or wetl and dependent |isted ani mal species use uplands for
exi sting nesting or denning adjacent to the Marshall Creek entry
road and golf course project. (RO : 21-22). See, Ruling on
District Exception Nunmber 5. Abandoned alligator's nests were
di scovered on the edge of the salt marsh in the southeastern
portion of the site, but no part of the entry road or golf course
will be located in this area. (RO : 21-22). (Alist of such
species is provided in Table 12.2.7-1, MSSWA. H. ). Under section
12.2.7(d), the evidence was uncontroverted that additional
devel opment phases of the Marshall Creek entry road and golf
course project can be constructed in a way that is permttable
under the District's rules and will not result in water quality
vi ol ations or adverse inpacts to the functions of wetlands or
surface waters. (R O: 39-40). The secondary inpacts test in
section 1 2.2.7(c) is considered as part of the public interest



bal ancing test in Rule 40C-4.302(1 )(a), Fla. Adm n. Code. The
evi dence showed that the proposed project wll not cause inpacts
to significant historical or archaeol ogical resources. (R O : 35-
37).

Pursuant to section 12.2.7, MSSWA H., a permt applicant
has the option of proposing neasures to prevent adverse secondary
i npacts or proposing mtigation neasures to offset such inpacts.
See al so, section 12.3, MSSWA H ("Mtigation . . . is required
only to offset the adverse inpacts to the functions identified in
12.2-12.2.8.2 [which includes 12.2.7, MSSWA. H. ] caused by
regul ated activities.") 1In the instant case, the record shows
that the mtigation proposed by H nes - wetland creation,
enhancenment, restoration, and upland and wetl and preservation -
will offset all of the project's adverse inpacts to wetl ands,
including its limted adverse secondary inpacts, and therefore
par agraph 40C-4.301(1)(f) is net. (RO : 23-27).

Pursuant to paragraph 40C-4.302(1)(a), H nes nust provide
reasonabl e assurance that the parts of its surface water
managenent system |l ocated in, on, or over wetlands are not
contrary to the public interest. See also, section 12.2.3, MSW
A-H It was not required to provide reasonabl e assurance that
these parts of the project are clearly in the public interest
since no part of the systemw | significantly degrade or be
| ocated within an Qutstanding Florida Water. See, paragraph 40C
4.302(1)(a), Fla. Adm n. Code. (RO : 51).

Hi nes has provi ded reasonabl e assurance that, with the
nmodi fi cati ons recommended by the ALJ and required as permt
conditions by this Final Oder, the Marshall Creek entry road and
golf course project is not contrary to the public interest since
t he evi dence established that all of the public interest factors
to be bal anced were determned to be neutral. (RO : 51).

Because the mtigation proposed for the Marshall Creek entry road
and golf course project wll offset the project's adverse inpacts
to wetl ands, no adverse effects to the conservation of fish and

wildlife or due to the project's permanent nature will occur.
(R O: 58). The record shows that best nmanagenent practices and
erosion control neasures will ensure that the project will not

result in harnful erosion or shoaling. (RO : 30). Further, it
was denonstrated that the proposed project will not adversely
affect the flow of water, navigation, significant historical or
archaeol ogi cal resources 8/ recreational or fishing val ues,
marine productivity, or the public health, safety, or welfare or
property of others. (R O : 48-51). The project's design,
including mtigation, was found to be such that the current
condition and rel ative value of functions perfornmed by wetl ands
will be maintained. (RO : 50-51).



Par agraph 40C-4.301 (1)(e), Fla. Adm n. Code, requires the
applicant to provide reasonabl e assurance that the proposed
project will not adversely affect the quality of receiving waters
such that the water quality standards as set forth in chapters
62-3, 62-4, 62-302, 62-520, 62-522, and 62-550, Fla. Adm n. Code,
i ncl udi ng any anti degradati on provisions of paragraphs 62-
4.242(1)(a) and (b) and sections 62-4.242(2) and (3), and section
62- 302. 300, Fla. Adm n. Code, and any special standards for
Qut standing Florida Waters and Qut standi ng Nati onal Resource
Waters set forth in sub-sections 62-4.242(2) and (3), Fla. Adm n.

Code, will be violated. Chapter 62-3, Fla. Adm n. Code, was
repeal ed on Decenber 9, 1996, and therefore is no |onger
applicable to any permt applications. The only applicable

provi sion of chapter 62-4, Fla. Adm n. Code, is sub-section 62-
4.242(2), which contains standards applying to Qutstandi ng
Florida Waters. Subsection 62-4.242(1), Fla. Adm n. Code, only
appl i es where a proposed discharge is expected to result in water
qual ity degradation, and hence is not applicable to the proposed
project. Subsection 62-4.242(3), Fla. Adm n. Code, contains

st andards applying to Qutstanding Nati onal Resource Waters, and
therefore, too, is not applicable. Chapter 62-302, Fla. Adm n.
Code, contains the state's surface water classifications, special
desi gnations, and water quality standards. Chapters 62-520 and
62-550, Fla. Adm n. Code, contain the state's groundwater
classifications and water quality standards. Chapter 62-522,
Fla. Adm n. Code, only applies to cases where a zone of
groundwat er di scharge is needed and associ ated nonitoring

requi red, and therefore does not apply to the proposed project.

Hi nes has provi ded reasonabl e assurance that the
construction and operation of the golf course and entry road
project wll not adversely affect the quality of receiving waters
such that the state water quality standards wi |l be viol at ed.

The record shows that H nes has designed the stormater
managenent systemin accordance with the applicable wet detention
and stormnater reuse criteria in sections 8.0, 9.0, 14.0, and
20.0, Stormmater Applicant's Handbook. (R O : 29). Under the
District's rules this creates a presunption that state water

qual ity standards, including those for Qutstanding Florida
Waters, will be net. See, paragraph 40C42.023(2)(a), Fla.

Adm n. Code. This presunption has not been rebutted and,
therefore, the requirenents of paragraph 40C-4.301 (1)(e), Fla.
Adm n. Code, have been net. In addition, H nes' and the
District's anal yses of the treatnent efficiency of the stormater
managenent system and the potential for groundwater inpacts
denonstrate that state water quality standards will not be
violated as a result of discharges fromthe proposed project.

(R O: 29-30).




In addition, section 12.2.4 of the ERP Applicant's Handbook
states, in part, that reasonabl e assurances regardi ng water
quality nust be provided both for the short termand the |ong
term addressing the proposed construction, alteration,
operation, mai ntenance, renoval and abandonnent of the system
Hi nes has provi ded reasonabl e assurance that this requirenent is
met through the design of its stormnater managenent system its
| ong-term mai nt enance plan for the system and the |ong and
short-termerosion and turbidity control neasures it proposes.
(RO: 29-30). The ERP will require that the stormater
managenent system be constructed and operated in accordance with
t he plans approved by the District. The ERP will also require
that the proposed erosion and turbidity control neasures be
i npl enent ed.

Par agraph 62-4.242(2)(a) provides, in pertinent part, that
"[n]o Departnent permt or water quality certification shall be
i ssued for any proposed activity or discharge within an
Qutstanding Florida Waters, or [sic] which significantly
degrades, either alone or in conmbination with other stationary
installations, any Qutstanding Florida Waters." The record shows
that Hi nes has net this criterion by a show ng that the
di scharges fromthe proposed project will not violate any of the
applicable state water quality standards, and in fact wll be of
better quality than the existing pre-devel opnent di scharges from
the project site. (RO : 29-30). Consequently the proposed
project wll not significantly degrade any CQutstanding Florida
Wat er s.

Par agraph 40C-4.302(1 )(c), Fla. Adm n. Code, requires the
applicant to provide reasonabl e assurance that any portion of the
surface water managenent systemlocated in, adjacent to or in
close proximty to Cass Il waters or located in Class Il waters
or Class 111 waters classified by the Departnent as approved,
restricted or conditionally restricted for shellfish harvesting
as set forth or incorporated by reference in chapter 62F 7, Fla.
Adm n. Code, will conply wwth the additional criteria in section
12.2.5, MGSWA H On June 23, 1999, chapter 62R-7, Fla. Adm n.
Code, was transferred to chapter 5L-1, Fla. Adm n. Code. This
chapter establishes a classification systemfor shellfish
harvesting areas and incorporates by reference shellfish
harvesting area descriptions and maps. See, section 5L-1.003,
Fla. Adm n. Code. The record shows that no part of the Marshal
Creek entry road and golf course project is located in shellfish
waters. (R O : 38). Additionally, the record shows shellfish
woul d not occur in areas inpacted by the project based on the
habi tat needs of shellfish, and one of Petitioners' wtnesses
confirmed that shellfish do not occur as far up into Marshal
Creek as the existing road crossing at Shannon Road. (R O : 38).




Therefore, Hnes was required to conply with sections 12.2.5 (a)
and (b), MSSWA. H., which provide as foll ows:

I n accordance with paragraph 12.1.1 (d)
[ 840C-4.302(1 )(c), Fla. Adm n. Code], the
District shall:

(a) deny a permt for a regulated activity
in Class Il waters which are not approved for
shel | fish harvesting unless the applicant
submts a plan or proposes a procedure to
protect those waters and waters in the
vicinity. The plan or procedure shall detai
the neasures to be taken to prevent
significant danmage to the i nmedi ate project
area and the adjacent area and shall provide
reasonabl e assurance that the standards for
Class Il waters will not be violated;

(b) deny a permt for a regulated activity
in any class of waters where the | ocation of
the systemis adjacent or in close proximty
to Cass 11 waters, unless the applicant
submts a plan or proposes a procedure which
denonstrates that the regulated activity wll
not have a negative effect on the Cass 11
waters and will not result in violations of
wat er quality standards in Cass 11 waters.

Hi nes has satisfied these requirenents by submtting plans
and detail ed nmeasures which include reusing treated stormmater to
irrigate the golf course, managi ng the application of pesticides
and fertilizers on the golf course, inplenenting erosion and
turbidity control neasures, and designing the stormater
managenent systemto provide a higher |level of treatnent than the
required mnimumlevel of treatnent. The neasures detailed to be
taken by Hi nes, in conjunction wth the permit conditions
required by this Final Order, wll prevent significant damage to
the i nmmedi ate project area and adj acent area, and the plans
submtted by H nes denonstrate that the proposed project wll not
have a negative effect on Cass 11 waters.

The record showed that H nes has designed the stormater
managenment systemin accordance with the applicable wet detention
and stormnater reuse criteria in sections 8.0, 9.0, 14.0 and
20.0, Stormmater Applicant's Handbook. (R O : 29). Under the
District's rules, this creates a presunption that state water
quality standards will be net. Paragraph 40C 42.023(2)(a), Fla.
Adm n. Code. In addition, Hines' and the District's anal yses of
the treatnment efficiency of the stormvater managenent system and




the potential for groundwater inpacts denonstrate that state
water quality standards will not be violated as a result of

di scharges fromthe proposed project. (R O : 29-30). Therefore,
H nes has provi ded reasonabl e assurance that any portion of the
surface water managenent system/located in, adjacent to or in
close proximty to Cass Il waters or located in Class Il waters
or Class 111 waters classified by the Departnent as approved,
restricted or conditionally restricted for shellfish harvesting
will conply with the additional criteria in section 12.2.5, MSW
A H

Subpar agraph 373.414(1)(b)3, Fla. Stat., provides:

| f the applicant is unable to neet water

qual ity standards because existing anbi ent
wat er quality does not neet standards, the
governi ng board or the departnent shal
consider mtigation measures proposed by or
acceptable to the applicant that cause net

i nprovenent of the water quality in the
recei ving body of water for those paraneters
whi ch do not neet standards.

Section 12.3.1.4, MSSWA. H, which inplements this statutory
provi si on, states:

In instances where an applicant is unable to
meet water quality standards because existing
anbi ent water quality does not neet standards
and the systemw ||l contribute to this
existing condition, mtigation for water
quality inpacts can consist of water quality
enhancenment. In these cases, the applicant
nmust inplenment mtigation neasures that wll
cause a net inprovenent of the water quality
in the receiving waters for those paraneters
whi ch do not neet standards.

The record shows that the proposed stormwater managenent
systemw Il not contribute to the existing anbient water quality
internms of its DO and total and fecal coliformlevels. (R O:
29-30). The treatnment and aeration that will be provided to the
stormavat er runoff in the wet detention systemw || result in mass
| oadi ngs/ di scharges that are lower in BOD and total and fecal
coliformlevels and higher in DOlevels. (RO : 29-30). This
Will inturn result in a net inprovenent in the existing anbient
water quality levels for DO and total and fecal colifornms. (R O
29- 30).



Thus, for all of the reasons set forth above, we find that
there i s conpetent substantial evidence to support a conclusion
that, with the nodifications recomrended by the ALJ and required
as permt conditions by this Final Order, H nes has net the
conditions for issuance of an individual environnmental resource
permt. Moreover, the Adm nistrative Law Judge's concl usi ons of
| aw are correct. Thus, Petitioners' Exception 32 is rejected.

Petitioners' Exception 33

This exception is addressed in the section of this Final
Order regarding the consunptive use permt application.

RULI NGS ON DI STRI CT' S EXCEPTI ONS

District's Exception No. 1

In finding of fact nunmber 9, the ALJ finds
t hat :

F-4 is an isolated wetland |less than 0.5
acres in size. F-111 is an isolated forested
wetl and of 0.09 acre. F-112 is an isol ated
wetl and of 0.12 acre. F-8A is an isol ated
wetl and 0.23 acre. F-20 is an isol ated

wetl and of 0.27 acre. F-33 is an isol ated
wetl and of 0.22 acre. F-35 is an isolated
wetl and of 0.17 acre. F-36 is an isol ated
wet | and of 0.43 acre.

District takes exception to this finding of fact to the extent
that the ALJ describes wetlands F-111, F-112, F-20, F-33, F-35,
and F-36 as being 0.09 acre, 0.12 acre, 0.23 acre, 0.27 acre,
0.22 acre, 0.17 acre, and 0.43 acre in size, respectively. It
appears that the wetland sizes described in Finding of Fact 9
were a result of an apparent m sreadi ng of H nes Ex. 13. Hines
Ex. 13 contains a table that describes the wetland inpacts
proposed in the ERP application; however, the "Acres" identified
in H nes Ex. 13 describes the proposed fill inpacts to each
wet |l and, not the size of the inpacted wetland. The Governing
Board nmay not reject or nodify the findings of fact unless the
agency first determnes froma review of the entire record, and
states with particularity in the order, that the findings of fact
wer e not based upon conpetent substantial evidence. Section
120.57(1)(1), Fla. Stat. (1999). There being no conpetent
substantial evidence to support that portion of finding of fact
nunber 9 pertaining to the size of the inpacted wetl ands,
District's exception to that part of finding of fact nunber 9 is
accepted. Furthernore, no conpetent substantial evidence exists
in the record to characterize the wetl ands associated with



i npacts F-112, F-20, F-33 and F-35 as isolated. All of these

i npacts are to contiguous wetlands (H nes Ex. 13, Pruitt Vol. 1V:
104, 106; O Shea Vol. Il1: 6). Therefore, the Governing Board
substitutes the following finding for finding of fact nunber 9:

F-4 is an isolated wetland | ess than 0.5
acres in size. F-111 is an isolated forested
wetland. F 112, F-8A, F-20, F-33 and F-35
are contiguous wetlands. F-36 is an isolated
wet | and.

We further note that District does not request that any
conclusion of |aw be changed as a result of this nodification.

District's Exception No. 2:

In Finding of Fact 16, the ALJ finds that "where the entry
road crosses Marshall Creek where Shannon Road is currently
located . . . a culvert of sufficient size to accommobdate the
passage of deer and bear needs to be installed . . ." (R QO:
12). District staff takes exception to the portion of this
finding that states "the entry road crosses Marshall Creek where
Shannon Road is currently located . . ." The evidence indicates
that the entry road ceases after crossing Stokes Creek, which is
approximately one mle west of Marshall Creek. (H nes Ex. 10,
Sheet 25). The evidence only showed that a future | oop road, not
the entry road, may cross Marshall Creek at this location. (H nes
Ex. 10, Sheet 25). The Governing Board may not reject or nodify
the findings of fact unless the agency first determnes froma
review of the entire record, and states with particularity in the
order, that the findings of fact were not based upon conpetent
substantial evidence. Section 120.57(1)(1), Fla. Stat. (1999).
There bei ng no conpetent substantial evidence to support the
finding that the entry road crosses Marshall Creek, District's
exception to that portion of finding of fact nunber 16 is
accepted. Accordingly, finding of fact nunber 16 is nodified to
substitute the words "entry road" with the words "future | oop
road."

District staff also takes exception to the finding that
states a culvert of sufficient size to acconmmopdate the passage of
deer and bear needs to be installed at the aforenentioned
| ocation. District staff assert that this finding is actually a
conclusion of |aw and further suggest a permt condition to
address the ALJ" conclusion. W agree with District staff and
add the follow ng permt condition:

As part of any future permt application for
the construction of a | oop road that includes
a crossing over Marshall Creek, the permttee



shal | design the crossing to allow the
passage of deer and bear.

District's Exception No. 3

In finding of fact nunmber 40, the ALJ concl udes that the 25-
foot buffer required for golf hole 6 "would be consistent with
[the] District's rules and the other conditions of the DRI."
(RO: 20). D strict staff takes exception to this finding on
the basis that it is a conclusion of |aw and that a determ nation
whet her a project is consistent wwth a devel opnment order's
conditions is irrelevant and not required under the District's
regul ations. The determ nation of whether the 25-foot buffer is
consistent wwth District rules is a matter of discretionary
policy and is thus a conclusion of law. 1800 Atlantic Devel opers
v. Dept. of Envtl. Regul ation, 552 So.2d 946 (Fla. 1st DCA 1989),
rev. denied, 562 So.2d 345 (Fla. 1990); Florida Power Corp. V.
Dept. of Envtl. Regul ation, 638 So.2d 545 (Fla. 1st DCA), rev.
deni ed, 650 So.2d 989 (Fla. 1994); Save Anna Maria Inc. v. Dept.
of Transportation, 700 So.2d 113 (Fla. 199); Collier County v.
State, Dept. of Envtl. Regulation, 592 So.2d 1107 (Fla. 2d DCA
1991); Florida Sugar Cane League v. State, 580 So.2d 846 (Fl a.
1st DCA 1991). The determ nation of whether the 25-foot buffer
is consistent with a |ocal governnent devel opnment order is also a
conclusion of law. However, the District's rules do not require
a determnation that a buffer is consistent with a | ocal
governnment's devel opment order. See Fla. Admin. Code 40C 4. 301
and 40C-4.302; Save the St. Johns River v. SIRWD, 623 So. 2d
1193, 1198 (Fla. 1st DCA 1993)(proceeding is only to determne if
the application nmeets District rules). The agency in its final
order may reject or nodify conclusions of law and interpretation
of adm nistrative rules over which it has substantive
jurisdiction. Section 120.57(1)(1), Fla. Stat. (1999).
Accordingly, the Governing Board accepts District Staff's
Exception 3 and nodi fies recommended finding of fact nunber 40 by
striking "and the other conditions of the DRI ."

District's Exception No. 4

District staff takes exception to apparent typographical
errors in findings of fact nunmbers 51, 58, and 74 on the basis
that there is no conpetent substantial evidence in the record to
support them Additionally, D strict staff takes exception to an
apparent typographical error in conclusion of | aw nunber 142.
Typographical errors are addressed in a separate section entitled
"Typogr aphi cal Corrections.™



District's Exception No. 5

District staff takes exceptions to portions of the ALJ's
conclusion of |aw nunber 138. In this conclusion of law, the ALJ
states that the second part of the secondary inpact test
contained in section 12.2.7 of the ERP Applicant's Handbook is
"applicable in part" and that the nai ntenance of "natural
corridors will enhance H nes' mtigation of these and ot her
inpacts.” (R O : 55). District staff takes exception to the
ALJ's conclusion that the test is "applicable in part."” District
staff suggests that this part of the test is applicable in its
entirety to this project. However, based on the ALJ's findings
of fact, the only conclusion of |law that can be drawn is that no
adverse secondary inpacts will occur under this part of the test.
In support of its argunent, District staff cites finding of fact
nunber 45 wherein the ALJ finds that there is "no evidence" that
any "listed aquatic and wetl| and dependent species * * * use the
upl ands for nesting or denning." (R O: 21-22) (Enphasis added).

The Governing Board accepts the District's exception.
First, the second part of the secondary inpact test is applicable
inits entirety to this project. This part of the test requires
a permt applicant to provide reasonabl e assurance that

the construction, alteration, and intended or
reasonabl e expected uses of a proposed system
w Il not adversely inpact the ecol ogica

val ue of uplands to aquatic or wetland
dependent |isted ani mal species for enabling
exi sting nesting or denning by these species,
but not i ncl uding:

1. Areas needed for foraging; or

2. WIldlife corridors, except for those
limted areas of uplands necessary for
ingress and egress to the nest or den site
fromthe wetland or other surface water.
(Enphasi s added).

See, Section 12.2.7(b), MSSWA H (Table 12.2.7.-1 of the ERP
Appl i cant's Handbook identifies those aquatic or wetl and
dependent |isted species that use upland habitats for nesting and
denni ng) .

Second, the only conclusion of |aw that can be drawn is that
no adverse secondary inpacts will occur under this part of the
test. Finding of fact nunmber 45 and concl usi on of |aw nunber 138
contain what appear to be contradictory findings regarding the
use of uplands for nesting or denning by aquatic or wetl and



dependent |isted ani mal species. Finding of fact nunber 45

states that there is "no evidence" that any "listed aquatic and
wet | and dependent species * * * use the uplands for nesting or
denning." (R QO: 21-22). |In contrast, conclusion of |aw nunber

138 states that h[a]quatic or wetl and dependent species have used
and currently use the Project site and adjacent marshl ands for
nesting and feeding." (R O: 55). Wile this finding does not
specifically reference aquatic or wetland dependent |isted aninma
species, it appears fromthe context of the finding that the ALJ
meant such species. As this portion of conclusion of | aw nunber
138 is a finding of fact, the Governing Board may not reject or
modify it unless the agency first determnes froma review of the
entire record, and states with particularity in the order, that
the finding of fact was not based upon conpetent substanti al

evi dence. Section 120.57(1)(1), Fla. Stat. (1999). A review of
the entire record indicates that no conpetent substanti al

evi dence exists to support this finding. There being no
conpetent substantial evidence to support the finding that
aquatic or wetland dependent |isted animl species currently
utilize the uplands for nesting or denning, this finding is
stricken from conclusion of |aw nunber 138. Based on this
finding, the Governing Board further concludes that no secondary
i npacts wll occur under section 12.2.7(b), NMSSWA. H.

Accordingly, the Governing Board strikes the follow ng from
concl usi on of |aw 138:

Aquatic or wetland dependent species have
used and currently use the Project site and
adj acent marshl ands for nesting and feeding.
This criterion is applicable in part, and
mai ntai ning these natural corridors wll
enhance Hines' mtigation of these and ot her
i npacts.

In addition, conclusion of |aw nunber 138 is further nodified by
addi ng "Al though Section 12.2.7(b), MSSWA. H is applicable to
this project, no secondary inpacts will occur under this
provision of the District's rules.”

District's Exception No. 6

District staff takes exception to the om ssion of
concl usi ons of regarding the consunptive use permt application.
This exception is discussed in a |later section entitled
"Consunptive Use Permt."



District's Exception No. 7

In the Recommended Order, the ALJ proposes various
nodi fications to the project that are necessary for his
recommendati on of approval. The ALJ's authority to recomrend
such nodifications is well recognized. See, Hopwood, supra.
However, the ALJ did not include | anguage in the formof permt
conditions that would inplenment these nodifications. To that
end, District staff has proposed a nunber of permt conditions.
Each of these is discussed bel ow

a. In finding of fact nunber 16, the ALJ finds that
cul verts are necessary under wetland inpact areas F -35 and F-36
(RO : 11). These inpact areas are proposed as part of the
construction of a tenporary road that will provide access from
US Route 1 to the outparcels on the site. (Elledge Vol. VII:
64). The ALJ finds that the culvert at F-35 "need not consider
animal transit,"” but provides no further guidance on the size of
the culverts at this location. D strict staff recommends that
the ERP contain a condition that "[t]he permttee shall instal
two thirty-inch culverts under the road crossing designated in
the permtted plans as inpact F-35." This recommendation is
supported by the record. (Elledge Vol. VII: 65). Accordingly,
t he Governing Board accepts this recomrendati on.

By contrast, the ALJ found that "construction of the box
culvert at F-36 "nust nake provision for deer-sized aninals to
transit the creek bed" and that "adding only six inches in
height" to the two and one-half feet tall box culvert proposed at
this location " would be sufficient to permt transit of deer-
sized animals.” (R O: 12, 26). District staff recommends t hat
the ERP contain a condition that "[t]he permttee shall instal
three box culverts under the road crossing designated in the
permtted plans as inpact F-36. Each culvert shall have a width
of twelve feet and a height of at least three feet." Conpetent
substanti al evidence supports the ALJ's finding that the cul vert
at F-36 should nmake provision for the transit of deer-sized
animals. (MacDonald Vol. IX: 86-87). However, a review of the
entire record indicates that finding of fact nunber 55 wherein
the ALJ finds that "[a]dding only six inches in height would be
sufficient to permt transit of deer-sized aninals" is not
supported by conpetent substantial evidence. (RO : 26). The
Governing Board may not reject or nodify the findings of fact
unl ess the agency first determnes froma review of the entire
record, and states with particularity in the order, that the
findings of fact were not based upon conpetent substanti al
evi dence. Section 120.57(1)(1), Fla. Stat. (1999). There being
no conpetent substantial evidence to support this finding, the
Governi ng Boards strikes the above-quoted portion of finding of
fact nunber 55.



Accordi ngly, the Governing Board adds the follow ng permt
condi tion:

The permttee shall install three box

cul verts under the road crossing designated
in the permtted plans as inpact F-36. Each
cul vert shall be designed to accommbdate the
passage of deer-sized aninmals along the creek
bed. These plans nmust be revi ewed and
approved by the District staff prior to
construction.

b. In findings of fact nunmbers 33 though 38, the ALJ finds
that alternative |locations for golf hole 6 evaluated by H nes and
proposed by Petitioners are "viable econom cal alternatives" that
woul d "retain the advantages of a signature hole while preserving
the wetlands.” (R O: 20). 1In conclusion of |aw nunber 113, the
ALJ finds that the "additional nodifications" proposed for the
| ocation of golf hole 6 would be "m nimal and practicable.”

(RO: 46). To inplenent a nodification of the design of golf
hole 6 that is consistent wwth the Recormended Order, the
Governing Board adds the followi ng permt condition:

Prior to comencenent of construction of any
portion of golf hole 6, the permttee shal
submt revised plans for the design of golf
hole 6 to District staff for review and
witten approval. The revised plans nust
denonstrate that all surface water runoff
will be directed to the storm water
managenent system This golf hole shall be
designed in a fashion that avoids inpacts to
wet | ands and may not be | arger than proposed
in the plan presented at the adm nistrative
hearing. The design shall be consistent with
one of the two alternatives presented at the
adm ni strative hearing on the permt
appl i cation.

Al'l owi ng post-hearing design submttals is well recognized.
Kralik v. Ponce Marina, Inc. and Dept. of Envtl. Regulation, 11
F.AL.R 669, 672 (Dept. of Envtl. Regulation, January 11, 1989),
affirnmed, 545 So.2d 882 (Fla. 5th DCA 1989) (Agency concl uded
t hat reasonabl e assurance was gi ven provided that the applicant
subm tted design and operation specification prior to
construction with notice of submttal to petitioners); Manasota
88. Inc. v. Agrico Chemcal Co., 12 F.A L. R 1319 (Dept. of
Envtl. Regul ation, January 2, 1990), affirned, 576 So.2d 781
(Fla. 2d DCA 1991). Furthernore, the relocation of the golf hole




was suggested by Petitioners, indicating that Petitioners have
been afforded sufficient due process notice as to the
nodi fication. See, Hopwood, supra.

c. In finding of fact nunber 39, the ALJ finds that:

To permt the vistas which a "signature" hole
requires, Hines should be permtted to reduce
the existing vegetation along the marsh in
the vicinity of the green of golf hole No.

6. However, in order to address the
secondary inpacts on the novenent of aninals
al ong the shore, a 25-foot buffer should be
mai ntai ned fromthe edge of the marsh
shoreward al ong the shoreline. Hines should
be permtted to trimor replace the scrubs
[sic] to maintain a height of no | ess than 3
feet and to thin the trees to create and

mai ntain a view of the marsh. This 25 foot

m ni mum buffer should be maintained all al ong
the Tolomato River and Marshall Creek. (R O:
20).

In finding of fact nunmber 53, the ALJ further states that the
restoration and enhancenent of areas M 15 and M 16 which are

| ocated adjacent to the originally proposed inpact area for golf
hole 6 "could be part of [the] creation of the buffer in this
area.” (R QO: 24). Wile the ALJ's nodification may not have
fallen wthin what has come to be known as the "safe harbor”
buffer provision of 1 2.2.7(a), 9/ the ALJ concluded that the
nodi fication provi ded adequate mtigation for any adverse
secondary inpacts to water resources. (R O: 20, 55).

Accordi ngly, the Governing Board adds the follow ng permt
condi tion:

To prevent secondary inpacts fromthe use of
golf hole 6, the permttee shall nmaintain a
natural buffer that extends 25 feet | andward
fromthe edge of the wetlands adjacent to
golf hole 6. The buffer shall consist of

upl ands except that the perm tee may el ect
to include the areas designated M 15 and M 16
on the permtted plans as part of the buffer.
In order to create and maintain a view of the
marsh fromthe green at golf hole 6, the
permttee is authorized to thin trees,

i ncluding those located in the wetland or
buffer, and to trimor replace shrubs,

i ncluding those located in the wetland or



buffer, so that the shrubs have a m ni num

hei ght of at least three feet. The permttee
shal | depict the natural buffer on the design
pl ans submtted to the District for golf hole
6. |If the permttee decides to renove
vegetation or trees as authorized by this
condition, the permttee shall also submt a
trimm ng and vegetation renoval plan to the
District for witten approval by District
staff prior to such renoval. The plan shal
depict the area around the green in which the
permttee proposes to renpove vegetation and
descri be the renoval nethod and the anount
and type of vegetation to be renoved.

d. In finding of fact nunber 57, the ALJ finds that
"[ b] ecause the proposed fill associated with golf hole No. 6 is
not found to be consistent with the rules and not approved, Hi nes
shoul d be permtted to adjust the extent of its mtigation plan
accordingly.” (RO : 26). The wetland fill inpacts for the
project are reduced by 2.08 acres as a result of noving golf hole
No. 6. (Hnes Ex. 13, Table A). The mtigation plan for the
project did not separate out specific mtigation for that 2.08
acres, but rather offered mtigation for the entire project.
(Hines Ex. 2 and 13). Moreover, additional mtigation will be
needed for up to 17.81 acres of wetland inpacts in future phases
of the Marshall Creek DRI. (R O : 25-26). Thus, the nost
effective nethod for adjusting the mtigation plan is to credit
the mtigation made for this inpact against mtigation required
for future inpacts on the sane property. Accordingly, the
Governing Board adds the followi ng permt condition:

The permttee shall inplement the mtigation
pl an presented at the adm nistrative hearing.
However, the approved mtigation plan
included mtigation for a 2.08 acre inpact
desi gnated as F-105 that is not authorized by
this permit. The permittee may utilize the
mtigation that was provided for this

unaut hori zed inpact to offset future inpacts
on the sanme property in accordance with
Section 12.3 of the ERP Applicant's Handbook.

e. In findings of fact nunbers 88, 89, and 90, the ALJ
descri bes archeol ogi cal sites 8SJ3472, 8SJ3474 and 8SJ3473
respectively and finds that "[i]t was determ ned that these three
sites did not warrant Phase Il examnation." (R Q: 36).

However, in finding of fact nunber 91, the ALJ finds that
"[g]iven the nature of the heavy construction necessary to build
the road or the green for the golf holes and the resultant



i rreparabl e damage to an archeol ogi cal site, archeol ogical staff
shoul d be present when excavating these areas to halt
construction if the excavation reveals that the sites are nore
significant than initially determned."” Consistent with finding
of fact nunber 91, the ALJ recommends in conclusion of |aw nunber
124 that "H nes be required to have trained archeol ogi sts on-site
when excavation is begun at each of these sites to halt work if
they determi ne the character of the site warrants reporting and
preservation.” (R O : 50). 1In order to inplenment this
recommendati on, the Governing Board adds the follow ng permt
condi tion:

At ieast one qualified archeol ogi st shall be
present on the project site during the
excavation of archeol ogical sites 8SJ3474,
8SJ3473 and 8SJ3472. |f the archeol ogi st
finds that the character of any of these
sites warrants reporting and preservation or
that the site is nore significant than
initially determ ned, excavation of the site
shall be halted, the Permttee shall notify
the District of such findings, and the
Permttee shall consult with the D vision of
Hi storic Resources to devel op and i npl enent
an appropriate plan for the site.

f. In finding of fact nunber 82, the ALJ finds "[a]s an
adjunct to the chemcal plan, the water in these shallow wells
shoul d be periodically tested to ensure no chem cals | eech [sic]
into the surficial water table." In order to inplenent this
finding, District staff recommended that | anguage be added as a
condition of the CUP permt. Because this proceeding is being
remanded for additional findings of fact and concl usions of |aw
on the consunptive use permt application, the Governing Board
will reserve ruling on this recommendation. Please refer to the
section entitled "Consunptive Use Permt" for a discussion of the
Governing Board' s decision to remand the consunptive use permt
appl i cation.

RULI NGS ON HI NES' EXCEPTI ONS

H nes' Exception No. 1

Hi nes takes exception to finding of fact nunber 16 wherein
the ALJ finds that the entry road crosses Marshall Creek and
requires the installation of a culvert for the passage of deer
and bear. H nes' exception to this finding is accepted. 1In
response, the Governing Board relies onits Ruling to District
Exception No. 2. Hines also recomends nodi fying the concl usion
of law to include the follow ng condition:



| f, during future phases of construction, the
exi sting Shannon Road crossing at Marshal
Creek is nodified, then the crossing nust be
designed so as to provide for a m ni mum
three-foot clearance to allow for passage of
ani mal s.

As discussed in our ruling on District Exception Nunber 2, we are
adding a condition based on the ALJ's recommendation. W find no
conpetent substantial evidence in the record to support Hi nes
proposed condition, and thus, this portion of H nes' Exception
Nunber 1 is rejected.

H nes' Exception No. 2

In the Recommended Order, the ALJ proposes various
nodi fications to the project that are necessary for his
recommendati on of approval. However, the ALJ did not include
| anguage for permt conditions that would inplenent these
nodi fications. To that end, Hi nes has proposed permt conditions
inits exceptions nunbered 2, 3, 4, 6 and 7.

In Exception No. 2, Hines proposes a permt condition to
address the ALJ's nodifications to the project found in findings
of fact nunbers 35 and 39. The nodifications are to the |ocation
of golf hole No. 6 and to certain buffer requirenents. |In
response, the Governing Board relies onits Ruling to District
Exception No. 7(b) and (c).

Hi nes' Exception No. 3

In response to the ALJ's finding of fact nunmber 55, Hi nes
proposes a permt condition to address the ALJ's reconmended
nmodi fication of the project to require that the tenporary road
crossing at F-35 and F-36 be designed to include certain
culverts. (RO : 25-26). The Governing Board relies on its
Ruling to District Exception No. 7(a).

Hi nes' Exception No. 4

In response to the ALJ's finding of fact nunmber 56 and
concl usi on of |aw nunber 142, Hi nes proposes a permt condition
to address the ALJ's recommendation that the anmpbunt of mtigation
needed to off-set the wetland i npacts can be reduced as a result
of the elimnation of wetland inpact F-105. (R O : 25-26, 57-58)
The Governing Board relies onits Ruling to District Exception
No. 7(d).



Hi nes' Exception No. 5

H nes takes exception to an apparent typographical error in
finding of fact nunber 74 on the basis that there is no conpetent
substantial evidence in the record to support it. Typographical
errors are addressed in a separate section entitled
"Typogr aphi cal Corrections.™

Hi nes' Exception No. 6

In finding of fact nunber 82, the ALJ finds "[a]s an
adjunct to the chemcal plan, the water in these shallow wells
shoul d be periodically tested to ensure no chem cals | eech [sic]
into the surficial water table."” In order to inplenent this
finding, H nes recommended that | anguage be added as a condition
of the CUP permt. Because this proceeding is being remanded for
addi tional findings of fact and concl usions of |aw on the
consunptive use permt application, the Governing Board w ||
reserve ruling on this recommendation. Please refer to the
section entitled "Consunptive Use Permt" for a discussion of the
Governing Board' s decision to remand the consunptive use permt
appl i cation.

H nes' Exception No. 7

In response to the ALJ's finding of fact nunmber 91 and
concl usi ons of |aw nunbers 124 and 139, H nes proposes a permt
condition to address the ALJ's recomendati on that archeol ogi cal
staff be present when excavating Sites 8SJ3472, 8SJ3473 and 8SJ
3474 and that construction be halted if, during the excavation,
the archeol ogi st determnes that the sites are nore significant
than initially determned. (RQO: 36, 50, 56). The Governing
Board relies on its Ruling to District Exception No. 7(e).

THE CONSUMPTI VE USE PERM T APPLI CATI ON

The Recommended Order contains no conclusions of |aw
regardi ng the consunptive use permt application at issue in this
proceedi ng. Petitioners' Exception No. 33 notes this deficiency
and asserts the permt should either be denied or renanded to the
Adm ni strative LAWJudge. The District's Exception No. 6
suggests the Governing Board cure the defect by inserting |egal
concl usions as proposed in the District exception which are
referenced to the ALJ's findings of fact. The Governing Board
rejects District Exception No. 6 and accepts Petitioners
Exception No. 33 requesting a renand.

In a section 120.57, Fla. Stat., proceeding the
Adm ni strative Law Judge finds the facts and applies the law to
the facts, as would a court, and additionally serves the public



interest role of exposing, informng, and chall engi ng agency
policy and discretion. State ex ref. Dep't of Gen. Serv. v.
WIllis, 344 So.2d 580 (Fla. 1st DCA 1977); MDonald v. Dep't of
Banki ng and Fi nance, 346 So.2d 569 (Fla. 1st DCA 1977). This
role is served in section 120.57(1)(k), Fla. Stat. (1999), which
mandates, in pertinent part, "[t]he presiding officer shal
conplete and submt to the agency and all parties a reconmended
order consisting of findings of fact, conclusions of |aw, and
recommended di sposition or penalty, if applicable, and any other
information required by law to be contained in a final order”
(emphasi s added). Further, section 120.57(1)(b), Fla. Stat.
(1999), provides, in pertinent part, "[a]ll parties shall have
the opportunity...to submt exceptions to the presiding officer's
recommended order. . ." (enphasis added). See, Rule 28-106.217,
Fla. Adm n. Code. The opportunity of parties to submt
exceptions is not only statutorily required, but is essential for
a party to preserve matters for appellate review Couch v.
Commin on Ethics, 617 So.2d 1119 (Fla. 5th DCA 1993) (matters not
properly excepted to or chall enged before the agency head are not
preserved for appeal); also, Envtl. Coalition of Florida v.
Broward County, 586 So.2d 1212 (Fla. 15t DCA 1991); Kantor v.
Sch. Bd. of Monroe County, 648 So.2d 1266 (Fla. 3d DCA 1995).
Consequently, the essential requirenments of the law direct the
Adm ni strative LAWJudge to submt conclusions of law in the
Recommended Order and that the parties be provided the
opportunity to submt exceptions to those reconmended concl usi ons
before final action in this proceeding. See, Cohn v. Dep't of
Prof essi onal Regul ation, 477 So. 2d 1039 (Fla. 3rd DCA 1985);
Beaunont v. Ol ando Regi onal Heal thcare System Inc., 19 F.AL.R
1116 (Novenber 30, 1995).

Wil e the Recormended Order does contain factual findings
related to the consunptive use permt, on remand for inclusion of
the conclusions of |law, the Adm nistrative Law Judge may find it
necessary for additional findings fromthe evidence to properly
apply the findings to the requisite law. Thus, the Governing
Board is statutorily obligated to remand this proceeding to the
Adm ni strative LAWJudge to nmake those factual findings on the
evi dence presented at hearing regardi ng the consunptive use
permt application and to provide appropriate conclusions of |aw
on those findings.

TYPOGRAPHI CAL CORRECTI ONS

In addition to its rulings on exceptions, the Governing
Board nakes the following rule clarifications and corrections to
t ypogr aphi cal errors:

1. In finding of fact nunber 51 of the Recommended Order,
third sentence, the follow ng correction should be made: "[a]ll



wetl and inpacts and all wetland mtigation occur in the Tol omato
Ri ver drai nage basin and on the project site side."

2. In finding of fact nunber 58 of the Recommended Order,
first sentence, the follow ng correction should be made: "[o0]f
the 309.99 acres of wetlands on the Project site, 102.73 will be
preserved, 14.16 wll be lost, and 1.75 will be di sturbed
di-stributed. "

3. In finding of fact nunber 74 of the Recommended Order,
first sentence, the follow ng correction should be made: "[t]he
quantity gual+ty of water proposed for golf course irrigation is
consistent with the results froman irrigation denmand node
prepared by the University of Florida Supplenmental Irrigation
Requi rement nodel ." (See, Vol. VI: 103-104; H nes PRO, FOF 50).

4. In conclusion of |aw nunber 142 of the Recommended
Order, first sentence, the followi ng correction should be nade:
"[1]n order to off-set adverse inpacts funetions to wetl and
functions and values, mtigation my be required."” (See, Section
12.3 MBSWA. H.).

5. The caption of the Recommended Order contains a
m sspel ling of the nanme of Petitioner Bobby C. Billie. The
spelling of Petitioner's nanme is hereby corrected to be "Bobby C
Billie."

6. The Recomended Order contains a msspelling of the
name of Petitioner's hydrol ogy expert Marie Zw cker. The
spelling is hereby corrected to "Marie Zw cker."

FI NAL ORDER

ACCCRDI N&Y, I T IS HEREBY ORDERED

As to the ERP application, the Recommended Order dated
Decenber 30, 1999, attached hereto, is adopted in its entirety
except as nodified by the final action of the Governing Board of
the St. Johns River Water Managenent District in the rulings on
Petitioner's Exceptions 3 and 4, District's Exceptions 1, 2, 3,
4, 5 and 7(a-e) and Hi nes' Exceptions 1, 2, 3, 4, 5 and 7.

Hi nes' application nunber 4-109-0216A-ERP for an individual

envi ronnental resource permt is hereby granted under the terns
and conditions contained in the District's proposed agency action
as set forth in the Technical Staff Report dated October 7, 1999,
attached hereto, with the addition of the follow ng conditions:

1) Permttee shall install two thirty-inch culverts under
the road crossing designated in the permtted plans as inpact F-
35.



2) The permttee shall install three box culverts under the
road crossing designated in the permtted plans as inpact F-36.
Each cul vert shall be designed to accommbdate the passage of
deer-sized animals along the creek bed. These plans nust be
reviewed and approved by the District staff prior to
construction.

3) Prior to commencenent of construction of any portion of
golf hole 6, the permttee shall submt revised plans for the
design of golf hole 6 to District staff for review and witten
approval. The revised plans nust denonstrate that all surface
wat er runoff will be directed to the storm water managenent
system This golf hole shall be designed in a fashion that
avoi ds inpacts to wetlands and may not be | arger than proposed in
the plan presented at the adm nistrative hearing. The design
shal |l be consistent with one of the two alternatives presented at
the adm nistrative hearing on the permt application.

4) To prevent secondary inpacts fromthe use of golf hole
6, the permttee shall maintain a natural buffer that extends 25
feet landward fromthe edge of the wetlands adjacent to golf hole
6. The buffer shall consist of uplands except that the permttee
may elect to include the areas designated M15 and M 16 on the
permtted plans as part of the buffer. |In order to create and
mai ntain a view of the marsh fromthe green at golf hole 6, the
permttee is authorized to thin trees, including those |ocated in
the wetland or buffer, and to trimor replace shrubs, including
those located in the wetland or buffer, so that the shrubs have a
m ni mrum hei ght of at |east three feet. The permttee shal
depict the natural buffer on the design plans submtted to the
District for golf hole 6. |If the permttee decides to renove
vegetation or trees as authorized by this condition, the
permttee shall also submt a trinmm ng and vegetation renova
plan to the District for witten approval by District staff prior
to such renoval. The plan shall depict the area around the green
in which the permttee proposes to renove vegetati on and descri be
the renmoval nmethod and the anmobunt and type of vegetation to be
renoved

5) The permttee shall inplenment the mtigation plan
presented at the admnistrative hearing. However, the approved
mtigation plan included mtigation for a 2.08 acre inpact
designated as F-105 that is not authorized by this permt. The
permttee may utilize the mtigation that was provided for this
unaut hori zed inpact to offset future inpacts on the sanme property
in accordance with Section 12.3 of the ERP Applicant's Handbook.

6) At |east one qualified archeol ogi st shall be present on
the project site during the excavation of archeol ogical sites



8SJ3474, 8SJ3473 and 8SJ3472. If the archeol ogist finds that the
character of any of these sites warrants reporting and
preservation or that the site is nore significant than initially
determ ned, excavation of the site shall be halted, the Permttee
shall notify the District of such findings, and the Permttee
shall consult with the Division of Hi storic Resources to devel op
and i npl ement an appropriate plan for the site.

7) As part of any future permt application for the
construction of a | oop road that includes a crossing over
Marshall Creek, the permttee shall design the crossing to allow
t he passage of deer and bear.

CUP

ORDER OF REMAND

The Governing Board is statutorily obligated to remand this
proceeding to the Adm nistrative Law Judge to provi de appropriate
concl usions of |law regardi ng the consunptive use permt
application and to nake any additional findings of fact on the
evi dence presented at hearing in order to provide sufficient
factual basis for these conclusions of |aw

Therefore, it i s ORDERED

This case is hereby remanded to the Division of
Adm ni strative Hearings for the Iimted purpose of the
Adm ni strative Law Judge nmaki ng conclusions of law related to the
i ssue of whether the Consunptive Use Permt application of
Respondent Hi nes Interests Limted Partnership should be granted,
and maki ng any additional findings of fact on the evidence
presented at hearing in order to provide sufficient factual basis
for these conclusions of |aw

DONE AND ORDERED this 9th day of February, 2000, in Pal atka,
Fl ori da.

ST. JOHNS RI VERWATER
MANAGEMENT DI STRI CT

BY:
Wlliam W Kerr
CHAI RVAN




RENDERED t his 10th day of February, 2000.

BY:
SANDRA BERTRAM
DI STRI CT CLERK

ENDNOTES

1/ The finding is found under the heading "GOLF HOLE NO. 6" and
states: To permt the vistas which a 'signature hole' requires,
Hi nes should be permtted to reduce the existing vegetation al ong
the marsh in the vicinity of the green of golf hole No. 6.
However, in order to address the secondary inpacts on the
nmovenent of aninmals along the shore, a 25-foot buffer should be
mai ntai ned fromthe edge of the marsh shoreward al ong the
shoreline. Hi nes should be permtted to trimor replace the
scrubs [sic] to maintain a height of no less than 3 feet and to
thin the trees to create and naintain a view of the marsh. This
25-foot buffer should be naintained all along the Tol omato Ri ver
and Marshall Creek. (R QO : 20).

2/ 1t should be noted that the District's rules do not contain
any buffer requirenents applicable to this case. Rather, Hines
proposed buffers to prevent adverse secondary inpacts and for
mtigation. Unless additional nmeasures are needed for the
protection of |isted species for nesting, denning or critically
i nportant feeding habitat, secondary inpacts to wetland habitat
functions associated with adjacent upland activities will not be
consi dered adverse if wetland buffers with a m nimumw dth of 15
feet and an average wdth of 25 feet are provided. See section
12.2.7(a), MSSWA. H Hi nes proposed such buffers in several

| ocations. (R O : 21, Finding of Fact Nunber 44).

3/ Section 10.2.2. refers back to parts of sections 9.1.1 and
10.1.1, MSSWA. H.. These in turn describe the criteria listed in
40C-4. 301 and 40C-4.302, Fla. Adm n. Code., respectively.

4/ The rel evant wetl ands are those associated with inpact areas
F-40, F-55, F-56, F-57, F-58, F63, F-64, F-65, F-66, F-67, F-73,
and F-74.

5/ Section 12.2.2.1, A H provides:

Conpl i ance with sections 12.2.2-12.2.3.7,
12.2.5 - 12.3.8 will not be required for

i sol ated wetl ands | ess than one half acre in
si ze unl ess:



(a) the wetland is used by threatened or
endanger ed speci es,

(b) the wetland is located in an area of
critical state concern designated pursuant to
chapter 380, Fla. Stat.

(c) the wetland is connected by standing or
flow ng surface water at seasonal high water

| evel to one or nore wetlands, and the

conbi ned acreage so connected is greater than
one half acre, or

(d) the District establishes that the

wetl and to be inpacted is, or several such
i solated wetlands to be inpacted are

cunul atively, of nore than m ninmal value to
fish and wildlife.

6/ See, Sarah H. Lee v. St. Johns R ver Water Managenent
District and Wal den Chase Devel opers, Ltd., DOAH Case No. 99-2215
(rendered Septenber 27, 1999) (Threatened and endangered species
i ncidental use of isolated wetlands |ess than 0.5 acres in size
did not rise to | evel of Kuse" contenplated by section 12.2.2.1
MSSWA.H. ). Further, if an agency's interpretation of arule is
one of several permssible interpretations, the agency's
interpretation nmust be upheld despite the existence of other
reasonabl e alternatives. Suddath Van Lines. Inc. v. DEP, 668
So.2d 209, 211 (1st DCA 1996) See al so, Falk v. Beard, 614 So.2d
1086 (Fla. 1993) (Construction of rule by agency charged with its
enforcement and interpretation is entitled to great weight;
courts should not depart fromthat construction unless it is
clearly erroneous).

7/ Pursuant to sections 12.2.2.1 and 12.2.1.1, MSSWA. H., Hi nes
was not required to inplenment practicable design alternatives to
elimnate or reduce adverse inpacts to isolated wetl ands | ess
than 0.5 acres in size. Section 12.2.1.1, MSSWA. H., only
requires a reduction and elimnation anal ysis when "a proposed
systemw Il result in adverse inpacts to wetland functions and

ot her surface water functions such that it does not neet the
requi renents of sections 12.2.2 through 12.2.3.7." Section
12.2.2.1, MSBSWA H., does not require conpliance with these
sections (i.e. 12.2.2 -12.2.3.7) except in limted circunstances
t hat have been found not to be applicable in the instant case.
Since section 12.2.2.1, MSSWA. H., does not require conpliance
with the very sub-sections that determ ne whether a reduction and
elimnation analysis is even necessary, such an analysis is not
required for isolated wetlands | ess than 0.5 acres in size that



are not covered by the exceptions contained in sections 12.2.2.1
(a)-(d), MSSWA. H.

8/ Section 12.2.3.6, MSSWA. H provides in relevant part that
"The District will provide copies of all . . . individual

permt applications to the D vision of H storical Resources of
the Departnent of State and solicit their coments regarding
whet her the regulated activity may adversely affect significant
hi storical and archeol ogical resources.”™ The District's
consideration of the Division of H storical Resources was
therefore appropriate in making its determ nation of whether the
Marshall Creek entry road and golf course project will adversely
affect significant historical and archeol ogi cal resources.

9/ Secondary inpacts to the habitat functions of wetl ands
associ ated with adjacent upland activities will not be consi dered
adverse if buffers, with a mnimumw dth of 15 feet and an
average width of 25 feet, are provided abutting those wetl ands
that will remain under the permtted design. (Section 12.2.7(a),
MSSW A. H. ) (Enphasis added). These buffers shall remain in an
undi sturbed condition, except for drainage features. (Section
12.2.7(a), MSSWA. H.) (Enphasis added). The foregoing is often
referred to as a "safe harbor.” Were an applicant elects not to
utilize buffers of the above described di nensions, buffers of

di fferent dinensions, neasures other than buffers, or information
may be proposed to provide the required reasonabl e assurance.

Copi es to:

Deborah J. Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

Peter Bel not, Esquire
102 Fareham Pl ace, North
St. Petersburg, Florida 33701

Marsha P. Tjoflat, Esquire

Lynne Mat son, Esquire

Rogers, Towers, Bail ey,
Jones & Gay, P.A

1301 Riverpl ace Bl vd.

Suite 1500

Jacksonvill e, FL 32207



John G Metcal f, Esquire

Tom Jenks, Esquire

Pappas, Metcal f, Jenks, Ml er
& Rei sch

200 W Forsyth Street

Suite 1400

Jacksonvill e, FL 32202

Ver oni ka Thi ebach, Esquire

Jenni fer Springfield, Esquire

St. Johns River \Water Managenent
District

P. O Box 1429

Pal at ka, FL 32178-1429



